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26,  52      In  re  Rodding  v.  Fallon 47 

Summary  proceedings  ;  continuance  of,  where  term 
of  office  of  justice  before  whom,  pending  expires. 

66        KIellogg  v.  Reese 283 

Action  for  attorney's  services  ;  against  whom  main- 
tainable. 

Ill        People  ex  rel.  Clark  «.  Grant 28 

Imprisonment ;  when  deemed  to  commence ;  dis- 
charge from. 

362        Genesee  Valley  Canal  R.  R.  Co.  v.  Slaight 420 

Limitation  to  action  ;  wh^  does  not  run  against 
state.  Eminent  domain  ;  when  fee  taken.  Sale  of 
cjanal ;  construction  of  law  authorizing. 

376,  377,    Brush  v.  Hoar 297 

378  Judgment  ;  limitation  to  action  on. 

382,  subd.  3  Maxson  v.  Delaware,  Lackawanna  &  "Western  R. 

R.  Co 248 

Limitation  to  action  for  personal  injury. 

421        Duval  v.  Busch 7 

Pleading  ;  subscription. 

426        Pope  v.  Negus 406 

Service  of  process  ;  when  irregular  because  made 

upon  non-resident  while  attending  court  as  witness. 

431        Rochester,  Hornellsville  &  Lackawanna  R.  R. 

Co.  V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co 262 

Service  of  summons  and  injunction  order  ,  how 
made  on  corporation. 

438,  439    Stow  «.  Stacy 45 

Service  by  publication  ;  when  affidavit  upon  which 
order  for,  made  sufficient. 
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438,  439    WiCHMAN  v.  Aschpurwis 88 

Publication  ;  wliat  facts  sufficient  to  confer  jurisdic- 
tion to  make  order  for  service  by.  Judical  sale ; 
title  purchased  at,  bow  determined. 

446        Sherman  v.  Rothschild 328 

Parties  to  action  ;  when  misjoinder  of,  in  action  for 
conspiracy. 

446,  488    Gray  v.  Rothschild 330 

Parties  to  action  ;  joinder  of  parties  plaintiff. 

451         Ik'HAM  V.  COHN 37 

Misnomer  ;  effect  of  service  of  summons  on  person 
not  named  as  defendant. 

473        Uhl  v.  Loughran 344 

Service  of  summons  upon  infant ;  when  insufficient 
in  action  for  partition. 

481        Van  Sinderen  v.  Lawrence 64 

Pleadings;  sufficiency  of  complaint  in  equitable 
action. 

488        Garv-ey  v.  N.  Y.  Life  Ins.  &  Trust  Co 106 

Pleading  ;  pendency  of  another  action  can  not  be 
taken  advantage  of  by  answer  where   it  appears  on 
face  of  complaint. 
488,  498,    Sullivan  v.  New  York  &  Rosedale  Cement  Co.  . .  365 
499  Parties    to    action ;    non-joinder,    how    taken    ad- 

vantage of.  Contract  ;  what  reasonable  time  for  per- 
formance ;  charge  to  jury. 

499        Brush  v.  Hoar 397 

When  defense  waived  by  not  pleading. 

499  Garvey  v.  N   Y.  Life  Ins.  &  Trust  Co 106 

Same  subject. 

500  Bennett  v.  Leeds  Manufacturing  Co 443 

Answer  ;  denials  in,  may  be   on   information  and 

belief. 
500        Sawyer  v.  Thurber 204 

General  denial ;  what  may  be  proven  under. 
500        Judge  v.  Judge 138 

Evidence  ;  what,  may  be  given  under  general  denial 

in  action  for  slander. 
508        Maxson  v.  Delaware,  Lackawanna  &  Western 

R.  R.  Co 248 

Pleading  ;  partial  defense  how  set  up, 
520        Duval  v.  Busch 7 

Pleadings;  acceptance  of  service  after  time  to  amend 

his  expired  ;  subscription. 
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523        Goth  v.  Star  Printing  Co *> 

Verification  to  pleading  ;  when  may  be  omitted. 

524,  526    Bennett  v.  Leeds  Manufacturing  Co 443 

Answer  ;  denials  in  may  be  upon  information  and 
belief. 

531        Passavant  v.  Sickle 57 

Bill  of  particulars  ;  when  application  for,  denied  be- 
cause party  seeking  has  best  means  of  knowledge. 

531        Vanderzee  v.  Hallenbec'k 99 

Bill  of  particulars  ;  when  ordered  ;  when  exercise  of 
discretion  in  ordering  reviewable  ;  laches. 

531         Lambert  v.  Perry 374 

Bill  of  particulars ;  motion  for,  of  one  allegation  of 
pleading  not  extended  to  other  allegations  thereof. 

531         McCarron  v.  Sire 252 

Bill  of  particulars  ;  power  of  court  to  order;  of  what 
required  in  action  for  slander. 

531        Rice  v.  Rockefeller 303 

Bill  of  particulars  ;  when  required  of  affirmative 
defense. 

531        Kersh  v.  Rome,  Watertown  and  Ogdensburg  R. 

R.  Co 1^^ 

Bill  of  partitulars  ;  when  ordered  and  of  what  re- 
quired in  action  for  personal  injuries  resulting  from 
negligence. 

534        Judge  v.  Judge 138 

Pleading  ;  in  action  for  slander  ;  proof  under. 

534        Hendricks  v.  Wolff 428 

Pleading  ;  when  complaint  upon  promissory  note 
sufficient. 

538  Martin  v.  Erie  Preserving  Co 224 

Pleading  ;  when  answer  cannot  be  stricken  out  as 
sham  ;  denial  by  corporation  on  information   and 

belief. 

539  Kellogg  v.  Reese 283 

Amendment  of  pleading  upon  trial  ,  how  made. 
539,  541    Flynn  v.  Westmayer 130 

Pleading  ;  when  may  be  amended   to   conform   to 

proof. 
542        Duval  v.  Busch • ^ 

Amendment  of  pleading. 
544        Farmer's  Loan  and  Trust   Co.  v.  United  Lines 

Telegraph  Co 187 

Supplemental  complaint ;  when  granting  of  leave  to 
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serve  discretionary. 
544        Continental  Construction  and  Improvement  Co. 

V.  ViNAL 293 

Supplemental  complaint ;  when  cannot  be  allowed. 

549,  subd.  2  Ertell  v.  De  Pennevet B36 

Arrest ;  when  order  of,  granted  in  action  to  recover 
a  chattel, 

549  et  seq.   Gray  v.  Rothschild 320 

Order  of  arrest  ;'when  vacated  because  plaintiff  can- 
not succeed  in  action  as  brought, 

549,  550    Carrigan  v.  Washburn 350 

Arrest ;  when  upon  grounds  extrinsic  to  cause  of 

action. 

549,  550,    Roeber  v.  Dawson 354 

551  Same  subject. 

550,  551,    Ensign  i).  Nelson 438 

560,  568         Order  of  arrest  ;  when  granted  because  defendant  is 

non-resident  ;   proof  in  support  of,  on  motion  to 

vacate. 
572        Carrigan  v.  Washburn 350 

Arrest ;  supersedes  ;  when  denied  because  delay  in 
issuing  execution  consented  to. 

602  et  seq.  Bank  of  Montreal  ■».  Gleason 377 

Injunction ;   when   issued   to   prevent   transfer    of 
property  by  fraudulent  assignee. 

610        KoEHLER  v.  Farmer's  and  Drover's  Bank.  . .' 71 

Injunction  ;  service  of,  how  made  ;  when  not  neces- 
sary to  make  violation  a  contempt. 
610  et  seq.   Rochester,  Hornellsville  &  Lackawanna  R.  R. 

Co.  «.  N.  Y.,  L.  E.  &  W.  R.  R.  Co 262 

Injunction  ;  how  served  on  corporation  ;  what  notice 
thereof  sulficieut  to  make  violation  a  contempt. 
635  et  seq.   Gutta  Percha  and  Rubber  Manufacturing  Co. 

V.  Mayor •  •     1" 

Attachment     may    issue  in    action  on    judgment. 
Judgment;  when  a  contract. 

635  et  seq.    McAllister  v.  Bailey 401 

Attachment ;  what  property  subject  to  ;  what  does 
not  amount  to  voluntary  delivery  to  sheriff. 

635  et  seq.    Sherman  t.  Rothschild 328 

Attachment  should  be  vacated  where  action  cannot 
be  maintained  in  form  in  which  it  is  brought. 

682  et  seq.  Thalheimer  v.  Hayes 232 

Erankel  v.  Hayes 232 
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Attachment;  effect  of  substitution  for  attached  prop- 
erty of  proceeds  of  its  sale;  vacation  of,  on  motion 
of  judgment  creditor;  laches. 

723        Kellogg  d.  Reese 283 

Amendment  of  pleading  where   case   tried   before 
referee. 
733        McKanb  v.  Democratic   General   Committee  of 

Kings  County 130 

Amendment;  when  title  of  action  may  be  amended 
by  inserting  name  of  president  of  unincorporated 
association  as  defendant  in  its  place. 

723,  738    Flynn  v.  Westmayer 130 

Offer  of  judgment;  when  amendment  of,  may  be 
allowed  as  condition  of  granting  favor. 

769        KoEHLER  V.  Farmer's  and  Drover's  Bank 71 

Contempt;  when  one  violating  injunction  order 
punishable  for,  although  it  was  not  served  on  him; 
when  vacation  of  order  void  and,  therefore,  no  excuse 
for  its  violation. 

758        HoBART  ■».  Peck 435 

Revival  of  action  against  administrator;  discretion  of 
,  court  as  to  severance. 

780        Citizen's  Savings  Bank  «.  Bauer 340 

Foreclosure;  rule  in  regard  to  order  to  show  cause 
applicable  to  notice  of  application  for  judgment  iu. 
781,  783    First  National  Bank  op  Plainfield  v.  Ranger.  .       1 
Extension  of  time  to  plead;  disregarding  order  for 
want  of  affidavit  of  merits. 

784        Claflin  v.  Du  Bois 290 

Notice  of  appeal;  defect  in  service  of;  when  curable. 

803  et  seq.  Gross  «.  Bock 314 

Inspection  of  books  and  papers;  when  order  for 
should  not  be  made. 

811        Travis  «.  Travis 307 

Undertaking  on  appeal;  requisites  of,  when  given 
by  Surety  Company. 

830        KoENiG  V.  N.  Y.  Life  Ins.  Co 269 

Interpleader;  when  properly  ordered  on  motion; 
order,  where  part  of  amount  due  only  is  in  dispute. 

839        Blaesi  v.  Blaesi 216 

Evidence;  when  does  not  relate  to  transaction  with 
deceased;  when  such  testimony  admissible.  Deed; 
burden  of  proving  existence  of  inaction  to  establish; 
what  consideration  is  adequate;  acknowledgment  of. 
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870,  873,    Herbage  v.  City  of  Utica 79 

873  Examination  before  trial;  not  of  course  to  be  limited 

to   an   afBrmative    cause    of   action    or  affirmative 
defense;  reviewing  order  vacating. 

968,        Bell  «.  Merkifield 146 

993  et  seq.  Trial  by  court;  when  proper  although  complaint  de- 
mands money  judgment.  Former  adjudication; 
when  a  bar. 

993  et  seq,   Foote  v.  Valektine 333 

995-998  Evidence;  burden  of  proof  in  action  on  promissory 
note:  Appeal;  w^hen  findings  of  referee  reviewed; 
proper  practice  to  secure  review  of  referee's  report. 

997        Kellogg  v.  Reese 283 

Settlement  of  case  after  death   of  referee  before 
whom  trial  had. 

1003       Wilcox  Silver  Plate  Co.  i\  Barclay 211 

Newly-discovered  evidence;   when  not  cumulative. 

1018       Estate  of  Freeman  J.  Fithian 53 

Power  of  referee  appointed  upon  accounting  in 
surrogate's  court. 

1031       RiGGS  V.  Stewart 141 

»  Demurrer;   when   interlocutory   judgment   should 

be  entered;  when  time  to  amend  begins  to  run. 
Judgment   in   action  to   foreclose  mechanic's  lieu. 

1033       Foot  v.  Valentine 383 

Referee's  report;  review  of. 

1300       Ensign  v.  Nelson 438 

Judgment;  enforcement  of  interlocutory  by  pro- 
ceedings to  punish  for  contempt. 

1309        McCulloch  v.  Vibbard 388 

Dismissal    upon   merits;    when  should  be  granted. 

1216        Stow  v.  Stacy 45 

Judgment  by  default  where  summons  served  by 
publication. 

1319       Citizen's  Savings  Bank  v.  Bauer 340 

Notice  of  application  for  judgment  in  foreclosure; 
shortening  time  of,  by  order  to  show  cause. 

1331        Kerr  v.  Dildine 176 

Final  judgment;  when  should  be  set  aside  because 
direction  in  interlocutory  judgment  to  settle  form 
thereof  was  disregarded. 

1393  et  seq.  Gifford  v.  Rising 173 

Appeal  from  judgment  is  not  a  new  action,  but  a 
new  proceeding  in  the  action  in  which  the  judgment 
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was  recovered. 
1294       Kerr  v.  Dildine 176 

Appeal;  right  to,  from  judgment,  not  waived  by 

moving  to  ^et  it  aside  as  irregular. 
1294  et  seq.  Farmer's  Loan  and  Trust  Co.  ■».  United  Lines 

Telegraph  Co 187 

Appeal;  when  right  to,   not  waived  by  accepting 

costs. 
1303        Claflin  ''J.  Du  Bois 290 

Defect  in  service  of  notice  of  appeal,  when  curable. 
1310        Taft  v.  Marsily 415 

Appeal;  when  operates  as  a  stay  of  proceedings. 

1325  Travis  v.  Travis 307 

"Undertaking  on  appeal;  curing  defect  therein  nunc 
pro  tunc. 

1326  Taft  v.  Marsily 415 

Appeal;  stay  pending. 

1351       Harnett  v.  Westcott 860 

Notice  of  entry  of  judgment;  when  sufficient  to 
limit  time  to  appeal;  indorsement  of  name  and  office 
and  post-office  address  of  attorney. 

1393       Yates  County  National  Bank  v.  Carpenter 373 

Execution;  property  purchased  with  pension  money, 
when  not  exempt;  rule  as  to  exemptions. 

1471        Goldman  v.  Kennedy 392 

Sheriffs  certificate  of  sale;  when  recitals  in,  prima 
facie  evidence;   presumptions  in  regard  thereto. 

1487       Robber  v.  Dawson 354 

Execution  against  the  person;  when  cannot  issue 
because  no  order  of  arrest  was  granted. 

1487       Carrigan  v.  Washburn 350 

Same  subject 

1626  et  seq.  Wichman  v.  Aschpurwis 88 

Jvidicial  sale;  title  purchased  at,  how  determined. 

1689  et  seq.  Ertell  v.  De  Pennevet 336 

Replevin;  action  for  may  be  brought  to  recover 
plaintiff's  own  promissory  note. 

1871  et  seq.  Bank  op  Montreal  v.  Gleason 377 

Judgment   creditor's    action;  when     maintainable. 

1872       Bell  v.  Merrifield 146 

Judgment  creditor's  action  ;  when  issuance  and  re- 
turn of  execution  sufficient. 

1876       Bank  of  Montreal  v.  Gleason 377 

Judgment  creditor's  action  to  discover  property; 
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when  maintainable. 
1913       Brush  v.  Hoar 297 

Failure  to  obtain  leave  to  sue  on  judgment  waived 

by  neglect  to  plead  as  defense. 
1919       McKane  v.  Democratic  General   Committee  of 

Kings  County 126 

Unincorporated  association;  how  sued;  amendment 

of  title  to  action. 

2037  People  ex  rel.  Clark  v.  Grant 28 

Imprisonment;  when  deemed  to  commence;   time  " 
during  which  party  in  custody  of  counsel  not  part 
of  time  limited.     Habeas  corpus. 

2038  People  t.  Carter 241 

Habeas  corpus;  notice  of  issuance  of  to,  and  appeal 
by  district  attorney. 

2039  People  ex  rel.  Clark  v.  Grant 28 

Habeas  corpus;  return  to. 

2059       People  v.  Carter 241 

Habeas  corpus;  proceedings  under  are  special  pro- 
ceedings; title  of.  Notice  of  appeal;  defect  in  title 
of,  when  disregarded.  Criminal  law  ;  resentence 
where  judgment  reversed. 

2387  et  seq.  Hemmer  v.  Hustace 254 

Foreclosure  by  advertisement;  effect  of  sale  of  sev- 
eral parcels  as  one  upon  title.  When  vendee  relieved 
from  contract  to  purchase  real  property  he  may  re- 
cover expense  of  survey  and  examining  title. 

2546       Estate  of  Freeman  J.  Fithian 52 

Accounting  of  executor;  reference  on. 

2550,  2555  Esta,te  of  McMaster 195 

In  re  Bernhardt 195 

In  re  Mum 195 

Surrogate's  court;  what  is  a  decree.  Ccyitempt;  pun- 
ishment for;  when  commitment  in  proper  form. 
Costs.     Habeas  corpus. 

2558,  2585,  In  re  Cambell 408 

2588,  2589       Probate  of  will;  trial  after  reversal  of  surrogate's 
decree  refusing;  decree  how  entered. 

2606       Estate  of  Freeman  J.  Fithian 52 

Accounting  of  personal  representative   of  deceased 
executor;  examination  of  accounting  party. 

2642       Hyatt  v.  Aguero 286 

Executor;  ix)wer  to  sell  real  property;  effect  of  fail- 
ure of  all  to  qualify. 
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3723,  2734,  Anonymous 38 

3736  Accounting  of  executors,  administrators,  guardians 

and  trustees;  when  surrogate  may  order  on  his  own 
motion. 

3735,  2739  Estate  op  Freeman  J.  Fithian 53 

Accounting  of  personal  representative  of  deceased 
executor;  form  of  objections  to  account;  allowing 
further  objections. 

3745       Van  Sindeben  v.  Lawrence 64 

Surrogate's  court;  power  to  adjudicate  upon  validity 
of  release  in  proceedings  for  accounting  of  executor 
or  trustee. 

3747       Estate  of  McMaster 195 

In  re  Bernhardt 195 
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Proceedings  for  sale  of  decedent's  estate;  punishing 
for  contempt  in. 
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proceedings  not  defective. 

3813       Van  Sinderen  ».  Lawrence 64 

Surrogate's  court;  determining  controversy  on  settle- 
ment of  accounts. 

2886,  3889  Peck  v.  Hayes 110 

Justice's  court;  who  may  appear  for  party  in. 
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Appeal;  procedure,  where  judgment  of   city  court 
affirmed  by  court  of  common  pleas. 

3228  et  seq.  House  v.  Lockwood 411 

Costs  in  equity  action;  who  entitled  to,  where  there 
has  been  two  trials. 

3338-3330  McCulloch  «.  Vibbard 388 

Costs;  award  of  in  equity  action. 

3339    .    Sawyer  v.  Thurber 304 

Costs;  when  defendant  uniting  in  answer  with  others 
not  entitled  to. 

3338       House  v.  Lockwood 411 

Costs;  who  entitled  to,  of  appeal  where  awarded  to 
abide  event. 
8251  subd.  5  Powell  v.  N.  Y.  Central  and  Hudson  River  R. 

R.  Company 135 

Term  fees;  what  allowed  in  court  of  appeals. 

3353       Citizen's  Savings  Bank  «.  Bauer 340 

Extra  allowance;  when  cannot  be  granted  because 
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amount  upon  which  it  is  to  be  computed  has  not 
been  determined. 

3265       Matthews  v.  Matthews 399 

Costs;  order  awarding  should  be  affirmed  where  it 
does  not  appear  wliat  items  are  objected  to. 

3268  et  seq.  Fessenden  t.  Blanchakd 277 

Security  for  costs;  when  not  required  in  action  by 
ancillary  administrator. 

3268  et  seq.  Stevenson  «.  N.  Y.,  L.  E.  &  W.  R.  R.  Co 384 

Security  for  costs;  right  to,  lost  by  laches;  excusing 
laches. 

3268       Renwick  «.  New  Central  Coal  Co 114 

Security  for  costs;  liability  of  attorney. 
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ing appeal,  for  costs  thereof;  laches. 
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Security  for  costs;  when  undertaking  binding 
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8277  GiFFORD  V.  Rising 171 

Security  for  costs;  application  for  order  requiring. 

3278       Renwick  v.  New  Central  Coal  Co 114 

Security  for  costs;  liability  of  attorney  for,  where 
plaintiff  non-resident. 

8278  Hubbard  v.  Gicquel 15 

Proceedings  against  an  attorney  where  he  is  the 
surety  upon  an  undertaking  given  to  secure  costs. 

8347       Goldman  v.  Kennedy 39* 

Retrospective  effect  of  amendment  of  Code  "of  Civil 
Procedure. 
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Civil   Procedure  Reports. 


FIRST  NATIOJ^AL  BANK  OF  PLAI:NFIELD,  K.  J. 
V.  EANGEE. 

StrpiiEME  CouET,  First  Department,  New  York  County, 
Special  Term,  Febrijary,  1888. 

§  §  781,  T82. 

Extensum  of  time  to  plead — Disregarding  order  for  vxmt  of  affidavits  of 

merits. 

It  is  doubtful  that  whether  section  787  of  the  Code  of  Civil  Procedure 
providing  that  where  copies  of  the  affidavits,  upon  which  an  order 
extending  the  time  to  plead  is  made  are  not  served  with  it,  the  order 
may  be  disregarded,  applies  to  a  case  in  which  the  extension  is 
granted  in  an  order  requiring  the  plaintiff  to  give  security  for  costs, 
and  where  the  omission  consists  of  the  failure  to  present  and  serve 
an  affidavit  of  merits  ;  but  if  it  does,  it  is  merely  permissive,  and  a 
party  who  desires  to  avail  himself  thereof  should  at  once,  and  before 
entering  judgment,  should  give  notice  of  his  intention  to  disregard  it. 

It  is  extremely  doubtful  whether  an  order  extending  the  defeiidants' 
time  to  answer  is  void,  and  whether  the  plaintiff  has  a  right  to 
disregard  it  merely  because  no  affidavit  of  merits  was  presented. 

Ellis  V.  Van  Ness  (14  How.  Pr.  313),  not  followed. 

{Decided  February  8,  1888.) 

Motion  to  set  aside  a  judgment  entered  by  the  plaintiff 
against  the  defendant,  on  the  ground  that  it  is  irregular. 
Vol.  XIV.— 1. 
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First  National  Bank  of  Plainfleld  v.  Ranger. 


This  action  was  commenced  on  January  4,  1888,  by 
the  plaintifle,  a  foreign  corporation  organized  under  the 
National  Banking  Laws  of  the  United  States,  to  recover 
the  sum  of  $5,500  and  interest  upon  a  promissory  note. 
Before  the  time  of  the  defendant,  Eanger,  to  answer  had 
expired,  he  procured  an  order  requiring  the  plaintiff  to 
give  security  for  costs  in  the  sum  of  $250,  pursuant  to  the 
provisions  in  section  32C8  et  seq.  of  the  Code  of  Civil  Pro- 
cedure, and  staying  proceedings,  except  to  review  or 
vacate  the  order,  until  such  security  had  been  given,  and 
notice  thereof  served  upon  the  defendant's  attorney,  and 
also  extending  the  defendant's  time  to  answer  or  demur 
to  the  complaint  or  make  any  motion,  twenty  days  after 
such  deposit  and  notice  thereof,  or,  in  case  the  security  be 
by  undertaking,  after  the  justification  and  approval  of  the 
sureties  thereon.  This  order  was  served  on  the  plaintiffs 
attorney  on  January  24,  but  no  affidavit  of  merits  was 
included  among  the  papers.  On  the  following  day,  the 
plamtifE  deposited  $250  as  security  for  costs  and  served 
notice  of  such  deposit,  and  the  defendant  Ranger's  attor- 
ney served  upon  the  plaintiff's  attorney  a  demurrer  to  the 
complaint  herein. 

The  plaintiff  also,  on  the  same  day,  notified  defendant's 
attorney  that  he  would  disregard  the  order,  for  the  reason 
that  it  contained  no  affidavit  of  merits,  and  on  January 
26,  he  entered  judgment  against  the  defendant,  and  issued 
execution  to  the  sheriff  of  New  York  county.  The  de- 
fendant thereupon  procured  an  order  to  show  cause,  con- 
taining an  additional  stay.  He  subsequently  made  this 
motion. 

Stem  S  Meyers,  for  defendant  and  motion, 

Moward  Y.  Stillman,  for  plaintiff,  opposed. 

Andrews,  J.— Notwithstanding  the  decision  in  Ellis  v. 
Tan  Ness  (14  JIow,  Pr.  313),  I  think  it  extremely  doubtful 
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whether  the  order  extending  defendants'  time  to  answer 
was  void,  and  whether  plaintiff  had  a  right  to  disregard 
it  merely  because  no  affidavit  of  merits  was  presented. 
If  the  provision  of  section  'TSl  of  the  Code  of  Civil  Proced- 
ure, which  is  relied  on,  applies  at  all  in  such  a  case — 
which  is  by  no  means  clear, — it  is  only  permissive,  and  if 
the  plaintiff  desired  to  avail  itself  of  the  right  which  it  is 
claimed  is  thereby  given  to  disregard  the  order,  it  cer- 
tainly was  the  duty  of  plaintiff's  attorney  at  once,  and 
before  entering  judgment,  to  give  notice  of  his  intention 
to  disregard  it.  I  am  of  the  opinion  that  the  judgment 
was  irregularly  entered,  and  that  it  must  be  set  aside  with 
$10  costs  to  abide  the  event. 

If  the  plaintiff  desires  to  review  this  decision  by  appeal, 
a  stay  of  proceedings  will  be  granted,  and  the  order  upon 
this  motion-  wiU  be  settled  on  one  day's  notice. 


GOTH  V.  STAR  PRINTING  COMPANY. 

[FouK   Actions.] 

Sm'KEMB  CouKT,  FiKST  Bepaktment,  New  Yoek  County, 
Special  Tekm,  March,  1888. 

§  523. 

Verification  to  pleading, — when  may  be  omitted. 

The  verification  to  an  answer  may  be  omitted  where  the  party  pleading 
would  be  privileged  from  testifying  as  a  witness  concerning  an  alle- 
gation or  denial  contamed  therein,  and  although  an  affidavit  should 
be  served,  showing  why  the  verification  is  not  made,  when  the  com- 
plaint itself  does  not  show  that  the  defendant  would  be  so  privileged  ; 
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such  an  affidavit  is  not  necessary  where  it  is  evident  from  the  com- 
plaint that  the  defendant,  or  the  officers  of  a  corporate  defendant, 
would  be  privileged  from  testifying. 

In  an  action  for  libel,  where  the  answer  deny  the  publication,  no  veri- 
fication is  required,  as  it  is  evident  from  the  complaint  that  the 
defendant,  or  the  officers  of  a  corporate  defendant,  would  be  privi- 
leged from  testifying,  and  an  unverified  answer,  without  any  affidavit 
showing  the  reason  why  it  is  unverified,  is  good. 

Where  there  is  more  than  one  party  to  an  action,  and  any  one  of  them 
would  be  privileged  from  testifying,  the  verification  maybe  omitted 
from  the  pleading. 

(Decided  March  31,  1888.) 

Motions  by  the  defendant,  in  four  actions,  that  the  ser- 
vice of  the  answers  therein  made  on  February  lY,  1888, 
be  confirmed. 

Each  of  these  actions  was  commenced  by  the  service 
of  a  summons  and  complaint  therein,  on  December  3, 
1887,  and  was  brought  to  recover  $25,000  damages  for 
an  alleged  libelous  pubhcation  made  by  the  defendant  in 
a  newspaper,  in  the  City  of  New  York,  called  the  "  Star." 
The  defendant's  to  answer  was  extended  from  time  to 
time,  and,  on  February  17, 1888,  an  unverified  answer  was 
served  in  each  of  said  actions,  on  which  the  attorney  for 
the  plaintiffs  gave  admission  of  due  and  timely  service. 
Thereafter,  on  February  20,  the  plaintiff's  attorneys  in 
said  actions  served  upon  the  attorney  for  the  defendant 
a  notice,  which,  omitting  title  and  signature,  was  as 
follows : 

"Sirs:  You  are  hereby  informed  that  the  respective 
plaintiffs  in  above  entitled  action  will  treat  the  respective 
answers  therein  as  a  nullity,  upon  the  ground  that  the  com- 
plaints therein  being  verified  said  answers  should  be 
verified,  the  defendants  therein  not  being  entitled  to  the 
privilege  and  exemption  from  the  verification  under  section 
523  of  the  Code.  Notice  is  hereby  further  given,  that 
unless  the  defendant  serves  answers  to  the  complaint  in 
said  actions  within  five  days  from  date  duly  verified,  the 
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plaintiflfs  therein  will  move  for  judgment  in  each  of  said 
actions,  as  upon  their  default,  and  for  such  other  and 
further  relief  as  may  be  just  and  proper." 

The  defendant  thereupon  made  this  motion  in  each  of 
said  actions. 

G.  E.  P.  Howard,  for  defendant  and  motion. 
Leamittj  Peters  i&  WTiittaker,  for  plaintiffs,  opposed . 

O'Brien,  J. — These  actions,  as  shown  by  the  com- 
plaints, are  for  alleged  libels.  The  answers  are  unverified. 
Section  523  of  the  Code  provides  that  "the  verification 
may  be  omitted  where  the  party  pleading  would  be 
privileged  from  testifying  as  a  witness  concerning  an 
allegation  or  denial  contained  in  the  pleading,"  Some  of 
the  cases  are  to  the  effect  that  the  court  will  not  assume 
merely  from  the  pleadings  that  the  reason  why  an  answer 
was  not  verified  was  that  the  party  answering  would  be 
privileged  from  testifying  as  a  witness,  and  it  therefore 
seemed  proper  that  where  this  right  is  claimed  that  the 
party  claiming  it  should  ^erve  an  affidavit  showing  his 
excuse  for  not  verifying  the  answer.  An  examination  of 
the  causes  will,  however,  bear  the  construction  that  a 
distinction  is  made  between  causes  where  the  complaint 
itself  does  not  show  that  the  defendant  would  be  privi- 
leged, and  cases  in  which  from  their  nature,  it  is  evident 
that  the  defendant  could  not  be  compelled  to  testify. 

In  the  former  class  of  cases  an  affidavit  should  be 
served  showing  why  the  verification  is  not  made. 

In  an  action  for  libel  where  the  answer  denies  the 
publication  no  verification  is  required,  and  as  it  is  evident 
from  the  complaint  in  this  action  that  the  defendant  or 
its  officers  would  be  privileged  from  testifying,  an  un- 
verified answer  without  any  affidavit  is  good  (Wheeler 
•y.  Dixon,  14  How.  Pr.  151). 

Where  there  is  more  than  one  party  and  any  one 
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would  be  privileged  verification  may  be  omitted  (Clapper 
i).  Fitzpatrick,  3  ITow.  Pr.  314). 

The  motion  should  be  granted  for  the  reason  that  the 
verified  pleadings  would  tend  to  accuse  the  officers  and 
the  corporation  of  a  misdemeanor  and  expose  the  officers 
and  the  corporation  to  a  penalty  or  forfeiture. 

If  called  as  witnesses  they  would  be  privileged  from 
testifying  to  the  truth  of  the  matter  denied. 

Motion  compelling  plaintiff  to  accept  answer  granted. 
No  costs. 


DUYAL  V.  BUSCH, 

Cmr  CouKT  of  New  York,  General  Term,  March,  1888. 

§§  421,  520,  542. 
Pleading, — acceptance  of  service, — subscription. 

Where  an  amended  complaint  was  served  without  leave  after  the  time 
for  amendment  of  course  had  gone  by ;  but  defendant  accepted  the 
service,  retained  the  paper  and  treated  it  as  proper  service, — Held, 
that  he  in  this  way  waived  any  irregularity  in  the  service  ;  that  on 
a  motion  subsequently  made  for  judgment  for  failing  to  properly 
serve  an  answer  thereto,  the  court  could  not  treat  the  amended  com- 
plaint as  never  having  been  served,  but  should  grant  the  motion, 
either  absolute  or  with  leave  to  the  defendant  to  serve  an  answer 
within  six  days. 

Where  the  answer  of  defendant  to  an  amended  complaint  was*not  sub- 
scribed by  his  attorney — Held,  that  it  was  defective  and  properly  re- 
turned for  that  reason. 

Duval «.  Busch  (13  N.  T.  Civ.  Pro.  866),  reversed. 

{Bedded  March  28, 1888.) 
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Appeal  by  plaintiff  from  an  order  of  the  special  term 
denying  his  motion  for  judgment  on  the  ground  that  de- 
fendant had  not  answered  the  amended  complaint. 

Reported  below,  13  iV7  T.  Civ.  Fro.  366. 

This  action  was  brought  to  recover  damages  for  the 
alleged  loss  of  two  boxes  delivered  to  the  defendant, 
as  a  common  carrier.  Issue  was  duly  joined,  the  case 
noticed  for  trial  and  placed  upon  the  short  cause  calendar ; 
it  was  duly  reached  thereon  and  inquest  taken  and  judg- 
ment entered  in  favor  of  the  plaintiff  and  an  execution 
issued ;  thereafter  an  order  was  made  upon  motion  of 
the  defendant,  opening  such  default,  setting  aside  the 
judgment  and  execution  upon  the  payment  of  $12.50 
costs  and  disbursements  to  the  plaintiff's  attorney,  and 
that  amount  was  so  paid  on  February  13, 1888.  On  Febru- 
ary 9,  which  was  after  the  making  of  said  order  but  be- 
fore the  payment  of  costs,  the  plaintiff,  without  leave  of 
court,  served  an  amended  complaint,  and  on  February  13, 
the  defendant  served  an  answer  to  such  amended  com- 
plaint by  dropping  it  into  a  letter  box  attached  to  the 
door  of  the  office  of  the  plaintiff's  attorney  unenclosed  in 
any  envelope.  Said  amended  complaint,  however,  was 
not  subscribed  with  the  name  of  the  defendant's  attorney, 
and  was,  on  that  ground,  duly  returned.  Thereafter  the 
plaintiff  moved  for  judgment  on  the  ground  that  the  de- 
fendant had  not  answered  his  amended  complaint,  and 
after  hearing  at  special  term,  an  order  was  made,  denying 
the  motion  and  striking  out  both  the  amended  complaint 
and  the  amended  answer,  and  granting  the  plaintiff  leave 
to  serve  an  amended  complaint  within  three  days  on  pay- 
ment of  $10  costs.  From  that  order  this  appeal  was 
taken. 

William  II.  Munday,  for  plaintiff-appellant. 

K  A.  Montfort,  for  defendant-respondent. 
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Pek  Cukiam. — [McAdam,  Ch.  J.,  Browne  and  Ehklich, 
J  J.] — The  record  discloses  irregularities  in  practice 
throughout  the  entire  case.  The  amended  complaint  was 
served  without  leave  of  the  court,  and  after  the  time  to 
amend  as  of  course  had  gone  by,  but  the  defendant 
accepted  the  service,  retained  the  paper  and  treated  it  as 
properly  served,  and  in  this  way  waived  any  irregularity 
in  the  service.  The  defendant  undertook  to  answer 
the  amended  pleading,  but  his  answer  thereto  was 
defective,  because  not  subscribed  by  the  defendant's 
attorney.  It  was  properly  returned  for  this  reason,  if  for 
no  other.  Under  the  circumstances,  the  court  below  ought 
to  have  granted  the  plaintiff's  motion  for  judgment, 
either  absolutely  or  unless  within  six  days  the  defendant 
served  a  new  answer  properly  subscribed.  There  was  no 
motion  made  below  to  strike  out  the  amended  complaint, 
and  the  court  should  not  have  stricken  it  out  under  the 
circumstances. 

It  is  unnecessary  for  us  to  decide  whether  the  peculiar 
mode  of  service  of  the  answer  to  the  amended  complaint 
was  sufficient  or  not,  as  the  answer  itself  was  defective  in 
form,  and  was,  as  before  remarked,  properly  returned  for 
that  reason  if  no  other. 

The  plaintiff  has  been  very  technical,  and  in  view  of 
the  fact  that  he  served  an  amended  complaint  without 
leave,  and  that  the  service  thereof  was  made  good  only 
by  the  generosity  of  the  defendant's  conduct,  he  ought  to 
have  overlooked  any  little  shortcomings  in  his  adversary's 
practice.  We  have,  therefore,  concluded  to  reverse  the 
order  appealed  from,  and  to  permit  the  defendant  to  serve 
an  answer  (in  proper  form)  to  the  amended  complaint 
within  six  days  after  the  service  of  the  order  to  be  entered 
on  this  decision,  and  under  the  circumstances  the  reversal 
will  be  without  costs  to  either  party  as  against  the  other. 

Settle  order  before  Chief  Justice  McAdam,  and  it  is 
hoped  that  in  the  future  the  parties  may  regulate  them- 
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selves  so  as  to  avoid  motions  which  a  more  rigid  adherence 
to  the  rules  of  practice  will  render  unnecessary. 


REPUBLIC    OF  HONDURAS,   Appellant    v.  SOTO, 
Respondent. 

SiTPEEME    Court,    Fikst    Department,    General   Term, 
January,  1888. 

§§  3272,  3276. 

JSecurity  for  costs — additional   security  map  be  required    wJiere  deposit 

made. 

"Where  a  plaintiff  was  required  to  give  security  for  costs  in  the  sum  of 
$250  and  accordingly  deposited  that  amount  in  court, — Held,  that 
upon  proof  that  such  security  was  insufficient,  the  court  or  a  judge 
thereof  could  require  additional  security,  and  that  the  provision  of 
section  3276  relating  to  the  giving  of  such  additional  security  ap- 
plies both  to  a  case  in  which  an  undertaking  is  given  and  one  in 
which  a  deposit  is  made. 

{Decided  January  33,  1888.) 

Appeal  from  an  order  requiring  the  plaintiff  to  give 
additional  security  for  costs. 

This  action  was  brought  by  the  plaintiff,  which  is  de- 
scribed in  the  complaint  as  "  a  foreign,  independent  and 
sovereign  state,  republic  and  government,"  to  recover 
from  the  defendant  the  sum  of  $109,740.00,  with  interest, 
etc.,  moneys  alleged  to  have  been  received  by  the  defend- 
ant while  the  president  of  the  plaintiff,  intermediate  Au- 
gust 1, 1880,  and  April  30,  1883,  as  the  agent  of  the  plaint- 
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iff  to  be  paid  by  him  to  the  republic  of  Guatemala  for 
certain  arms  and  ammunition  bought  by  the  plaintiff  from 
said  republic,  but  which  he  had  not  paid  antl  fcjr  which 
he  refused  and  neglected  to  account  or  repay  the  plaint- 
iff. The  answer  of  the  defendant  is  a  general  denial  of 
all  the  allegations  of  the  complaint  except  those  setting 
forth  that  the  plaintiff  is  a  sovereign  state,  etc.,  and  the 
fact  that  the  defendant  was,  between  the  dates  named,  the 
president  of  the  plaintiff.  Issue  was  joined  in  July,  1886, 
and  in  March,  1887,  upon  application  of  the  defendant,  an 
order  was  made  requiring  the  plaintiff  to  show  cause  Avhy 
it  should  not  furnish  security  for  costs  on  the  ground  that 
it  was  a  foreign  and  non-resident  corporation.  The  affi- 
davit on  which  the  motion  was  made  set  forth  reasons  for 
not  sooner  applying  for  the  security.  On  April  15,  1887, 
an  order  was  made  at  special  term  upon  this  motion,  di- 
rectino-  the  giving  of  $250  security  for  costs,  and  provid- 
ing that  such  order  should  be  without  "prejudice  to  amo- 
tion by  the  defendant  to  increase  said  security  for  costs." 
The  plaintiff  in  compliance  with  such  order  deposited  the 
sum  of  $250  in  court,  and  the  defendant  thereafter  moved 
at  special  term  upon  affidavits  stating  the  facts,  for  an 
order  requiring  additional  security  for  costs,  w^hich  mo- 
tion was  granted  May  23, 1887,  and  an  order  duly  entered, 
requiring  the  plaintiff  either  to  pay  into  court  the  sum  of 
$1,250  in  addition  to  the  sum  already  deposited,  to  be  ap- 
plied to  the  payment  of  costs,  if  any,  awarded  against  the 
plaintiff,  or,  at  its  election,  to  file  with  the  clerk  of  the 
court  a  joint  and  several  undertaking  with  two  sureties, 
that  they  will  pay  upon  demand  to  the  defendant  all  costs 
which  may  be  awarded  to  him  in  this  action,  not  exceed- 
ing $1,500. 

The  plaintiff  thereafter  took  this  appeal. 

Philip  J.  Joachimson,  for  plaintiff,  appellant. 
The  order  appealed  from  is  made  without  jurisdiction. 
At  common  law,  no  costs  were  recoverable  by  a  plaintiff 
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or  defendant  against  each  other.  TidcPs  Pr.  945,  9Y6. 
The  court  had  no  inherent  jurisdiction  to  award  costs  un- 
til given  by  statute.  In  all  the  precedents  of  judgment- 
rolls  in  this  State,  up  to  the  Code,  the  '  ideum  considera- 
tuni'  clause  always  awards  costs  as  "of  increase,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided." See  Yates'  Pleadings,  and  Lillie^s  Entries,  m 
loco.  The  want  of  power  in  the  court  to  award  as  costs, 
items  not  enumerated  in  the  statute  as  taxable,  &c.,  is 
recognized  in  Downing  v.  Marshall,  37  N.  Y.  380; 
People  V.  Board  of  Police,  39  Id.  506;  People  v. 
McDonald,  ^^  Id.  362 ;  People  t).  Gilmore,  "88  Id. 
626.  The  want  of  jurisdiction  in  any  court  of  this 
State  to  compel  security  for  costs  to  be  given  as 
a  consideration  for  the  obtaining  of  justice,  except  in 
cases  when  awarded  the  parties  for  the  specific  ser- 
vices directed  by  statute,  being  incontrovertible,  it 
follows,  as  a  matter  of  demonstration,  that  the  court 
has  no  right  to  ask  for  security  for  costs  except  when 
authorized  by  statute.  ...  In  case  of  a  non-resident 
plaintiff,  it  has  never  been  doubted  but  that  our  courts 
were  open  to  him  because  debitus  sequitur  personam,  and 
if  not  allowed  to  prosecute  his  suit  the  "  non-resident " 
plaintiff  would  be  remediless  against  the  resident  defend- 
ant  

The  history  of  legislation  in  this  State  for  the  last  half 
century  on  the  precise  subject  now  under  consideration, 
is  as  follows:  By  our  New  York  Revised  Statutes  of  1830, 
a  non-resident  plaintiff  could  be  compelled  to  give  secur- 
ity for  costs.  Such  security  was  to  be  applied  for  to  the 
court  or  any  judge  thereof  in  vacation.  A  supreme  court 
commissioner  authorized  to  grant  chamber  orders  did  not 
take  authority  to  order  security  for  costs,  because  he  was 
not  named  in  the  statute.  Amer  v.  King,  MS.  opinion 
cited  Graham's  Pr.  2d  ed.  p.  432.  The  security  to  be 
given  was  to  be  a  bond  with  surety  in  $250,  2  R.  S.  620, 
§  4,  to  which  statute  I  refer  the  court  as  containing  all 


12  CIVIL  PROCEDURE  REPORTS. 

Republic  of  Honduras  v.  Soto. 

the  statutor}''  authority  conferred  on  our  courts  until  the 
adoption  of  the  present  Code  of  Civil  Procedure.  The 
enactments  of  the  Code  Civ.  Pro.,  are  §§  3258  to  3279  of 
title  3,  chap.  21,  and  as  they  now  read  are  in  some  re- 
spects novel.  Sections  3268  to  3271,  inclusive,  describe 
the  parties  plaintiff  from  whom  security  for  costs  can  be 
required.  Section  3272  prescribes  the  security.  The 
plaintiff  must  either  pay  into  court  the  sum  of  $250,  or  at 
his  election  file  an  undertaking,  the  requisites  of  which 
form  the  text  of  section  3273.  The  new  matter  of 
these  sections  is  that  the  plaintiff  can  be  ordered  to  make 
a  cash  deposit  of  $250,  whilst  under  the  Revised  Statutes 
the  security  was  to  be  by  bond;  but  he  cannot  be  com- 
pelled to  give  an  undertaking.  .  .  .  Sections  3273  to 
3275  apply  to  the  mode  of  justification  and  allowance  of 
an  undertaking.  Section  3276  enacts  that  at  any  time 
after  the  allowance  of  an  undertaking,  given  pursuant  to 
such  an  order,  the  court,  or  a  judge  thereof,  upon  proof 
by  affidavit:  (1.)  That  the  sum  specified  in  the  under- 
taking is  insufficient;  or,  (2.)  That  one  or  more  of  the 
sureties  have  died  or  become  insolvent ;  or,  (3.)  That  his 
or  their  circumstances  have  become  so  precarious  that 
there  is  reason  to  apprehend  that  the  undertaking  is  in- 
sufficient for  the  security  of  the  defendant,  must  make  an 
order  requiring  the  plaintiff  to  give  an  additional  under- 
taking. Ita  lex  scripta  est  Under  color  of  this  section 
the  defendant  obtained  an  order  to  show  cause  why  the 
plaintiff  should  not  in  addition  to  the  sum  of  $250  deposit 
as  additional  deposit  the  further  sum  of  $7,500,  or  at  his 
election  give  an  undertaking  in  $7,500,  &c.,  which  order 
was  followed  by  the  orders  now  appealed  from,  requiring 
plaintiff' to  pay  into  court  $1,250  additional,  or  at  his  elec- 
tion to  give  instead  an  undertaking  m  $1,500.  It  is  sub- 
mitted that  this  order  cannot  be  upheld :  (1.)  The  satis- 
factory proof  by  affidavit  of  any  of  the  facts  required  by 
section  3276  was  not  made.  .  .  .  "Without  proof  by 
affidavit  of  any  of  these  facts,  the  court  did  not  acquire 
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the  jurisdiction  to  make  an  order  under  this  section,  which 
section  is  the  only  authority  for  the  action  of  the  court. 
(2.)  The  order  of  the  court  is  to  be  to  the  effect  that  an 
additional  undertaking  to  the  undertaking  which  the 
plaintiff  elected  to  file,  should  be  given.  The  reading  of 
section,  3272  to  3276  inclusive,  is  convincing  that  where  an 
undertaking  has  been  given,  an  additional  undertaking 
can  be  ordered,  but  there  can  be  no  addition  where  there 
is  nothing  to  be  added  to.  (3.)  There  is  no  authority  in 
the  court  to  order  an  additionl  sum  of  money  to  be  paid 
into  the  court,  which  is  the  effect  of  these  orders.  The 
leave  to  file  an  undertaking  is  "  at  the  election,"  of  the 
plaintiff.  He  cannot  be  compelled  to  undertake.  The 
operative  part  of  these  orders  is  that  the  additional  $1,250 
be  paid  in  money,  and  no  words  of  the  statute  confer 
authority  for  such  orders. 

Eminet  R.  Olcott  and  William  Q.  Judge  {Olcott,  Mestre 
(&  Gonzales,  attorneys),  for  defendant-respondent. 

The  increase  of  security  was  ordered  under  section 
3276  of  the  Code,  which  provides  that  at  any  time  after 
allowance  of  an  undertaking  given  pursuant  to  the  pre- 
ceding sections,  the  court  must,  upon  satisfactory  proof 
by  affidavit,  make  an  order  requiring  additional  security. 
The  words  "  after  the  allowance  of  an  undertaking  "  must 
mean  in  this  case,  "  after  the  deposit  of  money  in  lieu  of 
an  undertaking."  "While  the  section  says  the  court  must 
make  the  order,  it  evidently  leaves  the  amount  of  increase 
to  the  judge's  discretion.  That  discretion  was  properly 
exercised  in  this  case  upon  a  fair  presentation  of  the  facts, 
,     .     .     .    and  there  is  nothing  for  the  general  term  to 

review Additional  security  may  be  ordered 

at  any  stage  of  the  action.  Reck  v.  Phenix  Ins.  Co.,  18 
Week.  Dig.  505;  Code  Civ.  Pro.  §  3276.  A  foreign 
government  may  be  required  to  give  security.  Republic 
of  Mexico  -u.  De  Arrangois,  3  Ahh.  Pr.  470. 

Van  Bbunt,  P.  J. — An  order  having  been  made  for 
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the  plaintiff  to  file  security  for  costs  as  a  non-resident, 
with  an  order  to  show  cause,  upon  the  return  of  such 
order  the  learned  judge  held  that  he  could  only,  in  the 
first  instance,  exact  security  in  the  amount  of  $250,  and 
that  the  defendant  must  make  another  motion  if  he 
wanted  increased  security. 

The  plaintiff  deposited  $250  in  the  court  as  security 
for  costs,  instead  of  giving  an  undertaking  therefor. 

Subsequently  the  defendant  moved  for  additional 
security,  which  motion  was  granted,  and  from  the  order 
thereupon  entered  this  appeal  is  taken. 

It  is  claimed  that  the  order  appealed  from  is  entirely 
without  jurisdiction,  because  the  only  case  in  which  addi- 
tional security  can  be  required  is  one  in  which  an  under- 
taking for  costs  has  been  given,  because,  by  section  3276 
of  the  Code,i  t  is  enacted  that  at  any  time  after  the  allow- 
ance of  an  undertaking,  the  court  or  a  judge  thereof,  upon 
proof  by  affidavit,  that  the  sum  specified  in  the  undertak- 
ing is  insufficient,  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking.  It  is,  however, 
clear  that  the  legislature  intended  this  provision  to  apply 
to  the  case  of  a  deposit  in  lieu  of  an  undertaking,  because, 
by  the  last  clause  of  section  3276,  the  provisions  relating 
to  a  deposit  contained  in  section  3272  are  made  to  apply 
to  an  order  for  additional  security  made  pursuant  .to  sec- 
tion 3276. 

There  is  no  reason  if  the  amount  deposited  is  insuffi- 
cient, that  the  defendant  should  be  deprived  of  his  right 
to  additional  security  which  he  should  have,  had  an  un- 
dertaking been  given.  The  whole  tenor  of  the  section  is, 
that  the  deposit  shall  take  the  place  of  an  undertaking 
and  be  subject  to  the  same  conditions.  The  order  ap- 
pealed from  should  be  affirmed,  with  costs. 

Beady  and  Daniels,  J  J.,  concurred. 


CIVIL  PKOCEDUKE  EEPORTS.  15 


Hubbard  v.  Gicquel. 


HUBBAKD  -u.  GICQUEL,  Impleaded,  etc.,  Appellant. 

KIDGWAY,  Attorney,  etc.,  Kespondent. 

City  Coukt  of  ISTew  Yoek,  Special  Term,  February, 
1888,  and  General  Term,  March,  1888. 

§§  3272,  3278. 

Security,  for  costs —  WJien  undertaking  binding,  although  plaintiff's  at- 

Uymey  is  surety — Proceedings  against  attorney  to  compel  payment 

of  costs. 

IVhen  a  non-resident  plaintiff  lias ,  given  an  undertaking  as  security 
for  costs,  the  liability  of  the  attorney  for  costs,  under  section  3378  of 
the  Code  of  Civil  Procedure,  qeases  to  exist,  and  the  attorney  can- 
not be  summarily  proceeded  against  to  compel  him  to  pay  the 
costs. 

An  undertaking  given  by  a  non-resident  plaintiff  as  security  for  costs  is 
valid,  notwithstanding  one  of  the  sureties  thereon  was  the  plaintiff's 
attorney.  Where  the  bond  has  not  been  rejected  on  that  accoimt 
the  only  remedy  of  the  defendant  upon  succeeding  in  the  action  as 
against  the  attorney,  is  upon  the  undertaking. 

An  undertaking  is  not  void  because  signed  by  an  attorney  as  surety. 

An  undertaking  as  security  for  costs,  although  signed  by  one  surety 
only,  is  regular  on  its  face,  and  suffices,  and  where  the  defendant 
acquiesces  therein  by  not  excepting  thereto,  the  surety,  although  he 
be  an  attorney,  incurs  only  the  obligation  which  legally  attaches  to 
the  instrument  he  has  signed. 

It  is  not  necessary  that  a  plaintiff  join  in  an  undertaking  given  as 
security  for  costs. 

{Decided  at  special  term,  February  17,  1888,  at  general  term,  March  9, 
1888.) 

Motion  by  the  defendant.  Benjamin  A.  Gicquel  for  an 
order  requiring  the  plaintiff's  attorney  to  pay  to  him  or 
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his  attorneys  the  amount  of  a  judgment  entered  herein  in 
his  favor  against  the  plaintiff,  for  $62.89  costs. 

This  action  was  brought  against  the  defendant  Benja- 
min A.  Gicquel  and  his  wife  to  recover  the  sum  of  $124 
for  board  and  lodging  alleged  to  have  been  furnished 
his  wife  and  family.  After  a  commencement  of  the  ac- 
tion, the  defendants'  attorneys  obtained  an  order,  requir- 
ing the  plaintiff  (who  was  a  non-resident)  to  give  security 
for  costs,  and  in  accordance  with  such  order,  the  plaintiff 
filed  an  undertaking,  the  only  surety  on  which  was  the 
plaintiff's  attorney,  and  duly  gave  notice  of  such  filing. 
The  sufficiency  of  such  undertaking  was  never  excepted 
to,,  and  the  action  proceeded  to  trial,  and  resulted  in  a 
judgment  in  favor  of  the  plaintiff  against  the  wife  for  the 
sum  claimed,  with  interest  and  costs,  and  in  a  dismissal  of 
the  complaint  as  to  the  moving  defendant,  with  costs 
against  the  plaintiff,  which  were  subsequently  adjusted  at 
the  sum  of  $62.89  and  a  judgment  therefor  duly  entered 
on  January  10, 1888.  Thereafter,  upon  affidavits  proving 
these  facts,  the  defendant's  attorney  procured  an  order 
requiring  the  plaintiff's  attorney  to  show  cause  why  he 
should  not  pay  said  judgment  for  costs  recovered  against 
his  client. 

Moses  Esberg  {Solomon,  Kantrowitz  cfe  Esberg,  attor- 
neys), for  defendant  and  motion. 

James  Ridgicay,  in  person,  opposed. 

As  a  matter  of  law  this  motion  should  be  denied.  2 
R.  S.  620,  §  7,  and  Code  Civ.  Pro.  §  3278,  provide  that 
plaintiff's  attorney  is  liable  for  defendant's  costs,  to  an 
amount  not  exceeding  $100,  until  security  is  given,  and 
that  he  may  relieve  himself  from  that  liabiUty  by  filing 
an  undertaking,  although  defendant  has  not  required  it, 
Plaintiff  need  not  execute  the  bond.  Wagner  v.  Adams. 
1  How.  Pr.  191 ;  Micklethwaite  v.  Rhodes,  4  Sand.   Ch. 
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434.  One  surety  is  sufficient.  Micklethwaite  v.  Rhodes, 
4  Sand.  Ch.  434.  Tiie  attorney  may  be  the  surety.  Per 
Beonson,  J.,  "Walker  u  Holmes,  22  Werid.  614;  Studwell 
V.  Palmer,  5  Paige  57  (That  was  the  express  point  raised 
in  both  of  the  latter  cases) ;  Micklethwaite  v.  Rhodes,  4 
Sand.  Ch.  434;  Yoorhies  Code  (9th  Ed.)  589.  .  .  . 

In  the  case  of  Willmont  v.  Meserole  (48  How.  Pr, 
430)  an  attorney  was  the  surety  on  a  bond  for  costs  for  a 
non-resident  plaintiff.  Defendant  recovered  a  judgment 
for  costs.  A  motion  was  made  for  an  order  requiring 
him  to  pay.  Monell,  Ch.  J.,  says :  "  This  is  a  proceeding 
against  Mr.  Steele  as  an  attorney.  An  attorney  for  a 
non-resident  plaintiff  is  liable  for  costs  not  exceeding 
$100.  He  may  relieve  himself  of  this  liability  by  giving 
the  security  required  by  statute.  If,  without  objection, 
an  attorney  does  become  surety  he  incurs  no  other  or  dif- 
ferent responsibility  than  legally  attaches  to  the  obliga- 
tion he  signs ;  and  it  seems  to  me  that  such  obligations 
can  be  enforced  in  no  other  manner  than  if  it  was  the  ob- 
ligation of  a  person  not  an  attorney.  If  an  attorney  is 
allowed  to  remain  as  security  without  objection,  it  does 
not  render  the  security  void,  nor  does  it  raise  any  differ- 
ent liabilities  than  such  as  the  instrument  he  signs  would 
legally  impose  upon  any  other  person.  His  mere  signing 
of  a  bond  as  security  was  not  the  act  of  an  attorney,  and, 
therefore,  imposed  no  special  or  peculiar  liability  upon 
him." 

PiTSHKE,  J. — The  security  filed  for  costs,  though  signed 
by  one  surety  only,  was  regular  on  its  face,  and  suf- 
ficed {Code  Civ.  Pro.  %  3273).  Defendant  acquiesced 
therein,  by  not  excepting  thereto  under  section  3274. 
Plamttff  need  not  join  in  such  security  (Micklethwaite  v. 
Rhodes,  4  Samdf.  Ch.  434) ;  and  if,  without  such  objection, 
an  attorney  appears  to  be  surety,  he  incurs  only  that  ob- 
VOL.  XIV.— 2. 
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ligation  which  legally  attaches  to  the  obligation  he  has 
signed  (Wilhnont  v.  Meserole,  48  ITow.  Pr.  432). 
Motion  denied,  without  costs. 

On  this  decision  an  order  was  entered,  denying  the 
motion  "  without  costs,  and  without  prejudice  to  any  of 
the  rights  of  said  defendant  upon  the  undertaking  herein 
filed  as  security.  And  the  defendant,  Benjamin  A.  Guic- 
quel,  thereafter  duly  appealed  to  the  general  term  of  the 
city  court  of  New  York,  from  said  order. 

Moses  Esberg  {Solomon,  Kantrcmits&Eslerg,  attorneys), 
for  defendant-appellant. 

James  Bidgeway,  attorney,  in  person,  respondent. 

Pek  Ciieiam.— [McAdam,  Ch.  J.,  Bkowne  and  Ehr- 
LicH,  JJ.]— The  defendant  obtained  an  order  requiring 
the  plaintiff  to  file  security  for  costs  on  the  ground  of 
non-residence.  The  plaintiff  thereupon  filed  security. 
The  bond  was  signed  by  ':he  plaintiff's  attorney,  and  while 
irregular  on  that  account,  this  objection  to  it  was  not 
taken,  and  the  bond  was  approved  of  in  one  of  the  ways 
pointed  out  by  the  Code.  The  bond  is  in  the  form 
required  by  section  3273  of  the  Code,  and  its  effect  is  to 
relieve  the  attorney  from  the  summary  remedy  allowed  in 
cases  in  which  no  bond  is  filed,  and  to  limit  the  defendant 
in  his  remedy  to  an  action  on  the  bond.  The  bond  is  a 
valid  obligation  and  not  void  because  signed  by  an  at- 
torney as  surety  (See  cases  cited  in  Wells  on  Attorneys, 
%  119).  For  these  reasons,  and  those  assigned  by  the  comt 
below,  the  order  denying  the  defendant's  application  for 
an  order  requiring  the  attorney  to  pay  the  costs  awarded 
against  his  client  will  be  affirmed,  with  costs,  but  without 
prejudice  to  any  action  which  the  defendant  may  bring 
against  the  attorney  upon  the  undertaking  filed  herein. 
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THE  GITTTA  PERCHA  &  RUBBER  MFG.  CO.,  Av- 

PELLANTs,  V.  THE  MAYOR,  ALDERMEK  AND 

INHABITANTS  OF  THE  CITY  OF 

HOUSTON,  Respondents. 

CouKT  OF  Appeals,  Janitaky,  1888. 

§§   635,  et  seq. 

Attachment, — may  imie  in  action  on  judgment — JudgmentfWTien  a  contract. 

In  an  action  upon  a  binding  judgment  whether  foreign  or  domestic, 
and  whether  recovered  in  an  action  ex  contract  or  ex  delicto,  the 
plaintiff  is  entitled  to  the  same  provisional  remedies  to  which  he 
would  be  entitled  in  an  action  upon  a  contract  express  or  implied, 
[9]  and  in  a  proper  case, — where  the  defendant  is  a  non-resident, — 
e.  g.,  an  attachment  against  the  defendant's  property  may  issue.   [8] 

Although  a  judgment  is  not  for  all  purposes  and  under  all  circum- 
stances to  be  treated  as  a  contract,  [i,  8]  there  is  always,  on  the 
part  of  the  judgment  debtor,  an  obligation,  promise  or  contract  im- 
plied by  law  to  pay  the  judgment  [i,  ^,  8]  and  judgments,  there- 
fore, for  the  purpose  of  actions  and  remedies  upon  them,  are  to  be 
treated  as  contracts.  [8] 

Taylor  v.  Root  (4  Keyes,  335),  [3]  Nazaro  «.  McCalraont  Oil  Co.  (36 
Hun,  296),  [3]  Donnelly  v.  Corbett  (7  N.  Y.  500),  [4]  followed. 

Section  635  of  the  Code  of  Civil  Procedure, — providing  for  the  grant- 
ing of  attachments  against  property  in  actions  upon  contract, — 
contemplates  two  kinds  of  contracts,  viz.  :  express  contracts  which 
are  those  voluntarily  made  by  the  parties  thereto,  and  implied  con- 
tracts which,  though  not  expressly  made  by  the  parties,  are  made 
by  the  law,  where  in  enforcing  a  sound  morality,  a  wise  public 
policy,  acting  upon  the  principles  of  equity  and  jxistice,  imposes 
upon  a  party  an  obligation  to  pay  a  debt  or  discharge  a  duty.  [5] 

The  cause  of  action,  whether  for  a  tort,  or  upon  contract,  becomes 
merged  in  a  judgment  recovered  thereon,  [6,  lO]  and  in  an  action 
on  such  judgment  it  seems  that  the  judgment  creditor  is  entitled  to 
such  remedies,  only  as  are  authorized  in  actions  upon  contract,  [7] 
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and  that,  although  the  original  cause  of  action  was  for  tort  and 

against  a  natural  person,   the  plaintiff  cannot  thereafter  sue  in 

another  State  for  the  tort.  [lO] 
Gutta  Percha  and  Rubber  Manufacturmg  Co.  ■».  Mayor,  etc.  (46  Hun, 

237,  reversing;  12  N.  Y.  Civ.  Pro.  326),  reversed,  ["]  and  S.  C.  (1^ 

JV.  r.  Civ.  Pro.  326),  affirmed.  ["] 
{Bedded  January  24,  1888.) 

Appeal  by  plaintiff  from  an  order  of  the  general  term 
of  supreme  court,  in  the  first  department,  reversing 
an  order  of  the  New  York  county  special  term,  denying 
a  motion  to  vacate  an  attachment  issued  against  the  prop- 
erty of  the  defendant  a  foreign  and  non-resident  munici- 
pal corporation. 

The  special  term  opinion  is  reported  in  12  iT.  Y.  Civ. 
Pro.,  326,  and  the  general  term  opinion  in  46  Hun,  237. 

The  facts  are  stated  in  the  opinion. 

Pelton  (&  Poucher,  for  plaintiff-appellant. 

A  judgment  is  a  contract.  AU  of  the  text-writers  de- 
fine contracts  as  "  contracts  by  specialty,  under  seal,  and 
contracts  of  record,"  and  the  highest  kind  of  express  con- 
tracts are  those  of  record,  such  as  judgments.  2  Black- 
stmie  Comm.  465;  1  Parsons  on  Contracts  (6  ed.)  p.  7. 
cutty  on  Contracts,  p.  2,  §  1,  says :  "  The  term  contract 
comprises  in  its  full  and  more  liberal  signification,  ever}^ 
description  of  agreement,  obhgation  or  legal  tie,  whereby 
one  party  binds  himself  or  becomes  bound,  expressly  or 
impliedly,  to  another,  to  pay  a  sum  of  money  or  to  do  or 
to  omit  to  do  a  certain  act.  Contracts  or  obligations  of 
record  are  judgments,  .  .  .  and  are  of  superior  force." 
Judgments  have  been  repeatedly  held  to  be  contracts. 
Taylor  v.  Root,  4  Keyes  335  ;  Humphreys  v.  Persons,  23 
Barb.  313 ;  State  of  Louisiana  v.  Mayor,  109  U.  S.  291 ; 
ISTazro  v.  Calmot  Oil  Co  ,  36  Hien,  296 ;  Donnelly  v.  Clark, 
3  N.  T.  501.      .      .      .      Mather  v.  Bush,  16  Johns.,  233 ; 
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Jackson  v.  Fuller,  6  Conn.  509,  590  ;  Mitchell  v.  Hawley, 
4  Denio^  414,  416 ;  McGuire  v.  Gallagher,  2  'Sand.  402, 

403 A  judgment  is  a  contract  within    the 

meaning  of  section  635  of  the  Code.  Nazro  v.  McCalmot 
Oil  Co.,  36  Hun,  296 ;  Donnelly  v.  Corbett,  3  N.  Y.  500 ; 
Taylor  v.  Root,  43  Id.  335.  .  .  .  It  is  immaterial  for 
what  cause  of  action  the  judgment  was  recovered.  It  is 
still  a  contract.  Taylor  v.  Root,  supra;  and  State  of 
Louisiana  v.  Mayor,  109  U.  /S.  291.     .    .     . 

In  all  the  cases  in  which  it  is  suggested  that  a  judg- 
ment is  not  a  contract,  the  question  was  as  to  whether  a 
judgment  was  a  contract  within  the  purview  of  each  of 
such  cases,  or  the  language  used  was  mere  ohiter  dictum. 
In  O'Brien  v.  Young  (95  iV.  Y.  428),  the  question  was  as 
to  whether  a  judgment  recovered  prior  to  the  passage  of 
the  act  reducing  the  rate  of  interest  to  six  per  cent.,  bore 
interest  at  the  rate  of  six  or  seven  per  cent.,  and  Mr.  Jus- 
tice Eakl,  in  writing  the  opinion  says,  "  Is  a  judgment, 
properly  speaking,  for  the  purpose  now  in  hand,  a  con- 
tract? I  think  not,"  and  then,  to  sustain  the  position, 
quotes  from  various  opinions,  and  while  the  order  was 
reversed,  Andrews,  J.,  did  not  adopt  the  opinion  of  Eakl, 
J.,  but  arrives  at  the  conclusion  that  interest  on  a  judg- 
ment is  a  penalty  and  is  governed  by  the  statute.  But 
this  is  not  in  conflict  with  the  position  taken  by  appellant, 
because  the  judgment  was  silent  as  to  the  rate  of  interest 
and  the  superior  force  of  the  law  made  it  six  per  cent. 
In  Remington  Paper  Co.  v.  O'Dougherty,  6  N'.  Y.  Civ. 
Pro.  Y9  (affirmed,  without  opinion,  99  N.  Y.  6Y3),  which 
was  an  action  brought  by  plaintiff  to  recover  from  defend- 
ant the  amount  of  a  judgment  for  costs  .which  plaintiff's 
assignors  had  recovered  against  a  third  party  in  an  action 
which  had  been  brought  for  the  benefit  of  the  said 
O'Dougherty,  the  court,  in  effect,  say  that  O'Dougherty, 
having  made  no  contract  with  the  plaintiff  or  its  assignors, 
the  attachment  would  not  lie,  but  do  not  decide  as  between 
the  parties  that  the  judgment  was  not  a  contract,     In 
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between  the  parties  the  judgment  was  not  a  contract.  In 
McCoun  V.  N.  Y.  C.  &  H.  R.  R.  (50  JST.  Y.  176),  which 
was  an  appeal  from  an  order  denying  a  motion  to  set 
aside  the  summons  in  an  action  to  recover  a  penalty,  the 
court,  Allen  J.,  in  discussing  the  question,  uses  language 
in  regard  to  contracts  and  judgments  which  had  nothing 
to  do  with  the  question  before  the  court  and  is  obite?'  dic- 
tum, whichis  also  true  of  the  case,  in  1  Cow.  320,  and  the 
case  of  Besley  v.  Palmer,  1  Hill,  482,  is  no  authority  oil 
the  assertion. 

Michad  H.  Ca/rdozo  {Billings  &  Cardozo,  attorneys;, 
for  defendant-respondent. 

The  jurisdictional  facts  necessary  to  sustain  the  issuing 
of  a  warrant  of  attachment  must  affirmatively  appear. 
Every  fact  necessary  to  confer  jurisdiction  must  affirma- 
tively appear,  before  the  court  can  exercise  its  power  of 
issuing  an  attachment.  It  is  conclusively  settled  that,  in 
order  to  entitle  a  party  to  the  remedy  by  attachment,  there 
must  be  a  strict  compliance  with  the  provisions  of  the 
Code.  The  remedy  by  attachment  is  purely  a  statutory 
creation ;  the  statute  must  be  strictly  interpreted,  and  the 
case  brought  directly  within  its  terms.  Richter  i).  Wise, 
3  Hun,  398;  Smith  v.  Davis,  29  Hun,  306;  Pomeroy  v, 
Ricketts,  27  Hun,  242;  Donnell  v.  Williams,  21  Hun, 
216;  Southern,  &c.  Navigation  Co.  v.  Sherwin,  1  iV.  Y. 
Civ.  Pro.  44.  .  .  .  In  any  event,  no  attachment  can 
issue  in  an  action  upon  a  judgment  unless  it  affirmatively 
appears  that  the  judgment  was  recovered  in  an  action 
upon  a  contract.  That  does  not  appear  in  this  case.  .  .  . 
Unless  a  judgment  was  recovered  upon  a  cause  of  action 
on  contract,  the  judgment  itself  is  not  a  contract.  The 
recovery  of  a  judgment  in  an  action  in  tort  does  not  con- 
vert the  claim  into  a  contract,  and  it  cannot  be  correctly 
said  that  an  action  brought  on  such  a  judgment  is  an  ac- 
tion on  contract.  State  of  Louisiana  v.  Mayor,  109  U.  S, 
285 ;  Chase  v.  Curtis,  113  U.  S.  452.     .     .    \ 
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Dicta  may  be  found,  alike  in  reports  and  text-books, 
correct,  perhaps,  in  the  connection  in  which  they  were 
Avritten,  to  the  effect  that  a  judgment  is  a  contract,  but 
the  better  and  more  controUing  authorities  clearly  show 
that  a  judgment  is  not,  in  itself,  in  any  proper  sense,  a 
contract.  O'Briens.  Young,  95  iV.  Y.  428;  Remington 
Paper  Company  v.  O'Dougherty,  6  If.  Y.  Civ.  Pro.  79; 
S.  C,  affirmed,  99  i\^.  Y.  673  ;  McCoun  v.  N.  Y.  C.  H.  R. 
R.  Co.,  50  Id.  176;  Allen  v.  Clarke,  43  Hun,  377;  Besley 
V  Palmer,  imil,4:S2;  Wyman -y.  Mitchell,!  Cow.  320; 
State  of  Louisiana  v.  Mayor,  109  U.  S.  285 ;  Chase  v. 
Curtis,  113  Id.  452;  Rae  v.  Hulbert,  17  III  522;  Todd  a. 
Crumb,  5  McLean,  172;  Bidleson  -y.  Whytel,  3  Burr. 
154;  McDonalds.  Davis,  105  iV.  Y.  508;  Wells,  Fargo 
&  Co.  V.  Davis,  105  JST.  Y.  670 ;  S.  C,  in  full,  12  If.  E.  R.  42. 

Eakl,  J.— The  plaintiif  commenced  this  action  against 
the  defendant  in  the  supreme  court  of  this  state  to  re- 
cover the  amount  of  a  judgment  rendered  in  its  favor 
against  the  defendant  in  Texas,  by  a  court  in  that  state 
having  jurisdiction  of  the  action.     For  the  purpose  of  ob- 
taining an  attachment  against  the  defendant  an  affidavit 
was  made  on  behalf  of  the  plaintiff,  in  which  it  was 
stated,  among  other  things,  that  the  judgment  was  duly 
recovered  in  the  Texas  court ;  but  there  was  no  allegation 
in  the  complaint,  or  statement  in  the  affidavit  showing 
what  the  judgment  was  recovered  for.    The  attachment 
having  been  granted,  a  motion  was  made  to  vacate  it,  on 
the  ground  that  it  did  not  apper  for  what  the  judgment 
was  rendered,  and  hence  that  it  may  have  been  rendered 
in  an  action  ex  delicto,  not  embraced  within  section  635  of 
the  Code,  which  specifies  the  only  cases  in  which  attach- 
ments can  be  granted  against  the  property  of  defendants. 
The  motion  to  vacate  was  denied  by  the  judge  who 
granted  the  attachment,  and  then  defendant  appealed 
from  his  order  to  general  term,  and  there  the  order  was  re- 
versed and  the  attachment  vacated  upon  the  ground  that 
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"  the  plaintiJBTs  papers  did  not  show  that  the  action  was 
brought  to  recover  a  sum  of  money  only,  as  damages  for 
the  breach  of  a  contract,  express  or  implied,  other  than  a 

contract  to  marry." 

[1]  A  judgment  is  not,  for  all  purposes  and  under  all 

circumstances,  to  be  treated  as  a  contract ;  and  yet 

it  has  frequently  been  so  treated.     There  is  always  on 

the  part  of  the  judgment  debtor  an  obligation  or  promise 

implied  by  law  to  pay  the  judgment. 
[2]  In  Taylor  v.  Root  (4  luyes,  335),  an  action  upon 

contract,  it  was  held  that  a  judgment  in  an  action  of 
slander  could  be  set  up  as  a  counter-claim,  for  the  reason 
that  it  was  a  cause  of  action  arising  on  contract  and  exist- 
ing at  the  commencement  of  the  action. 
[3]  In  Xazro  v.  McCalmont  Oil  Co.    (36  Eun,  296), 

upon  an  appeal  from  an  order  of  a  special  term  deny- 
ing a  motion  to  vacate  an  attachment  issued  in  an  action 
brought  upon  a  judgment  recovered  in  the  state  of  Penn- 
sylvanian,  Davies,  P.  J.,  said  :  "  We  think  a  judgment  is 
a  contract,  express  or  implied,  within  the  meaning  of  sec- 
tion 635  of  the  Code  of  Civil  Proeediare." 
[4]  In  Donnelly  v.  Corbett  (7  JV.  Y.  500),  an  attach- 

ment was  based  upon  a  judgment  recovered  against  the 
defendant  in  a  suit  in  the  State  of  South  Carolina. 
[5]  Two  kinds  of  contracts  are  contemplated  by  section 

635  ;  express  contracts,  which  are  such  as  are  volun- 
tarily made  by  the  parties  thereto,  and  implied  contracts, 
Avhich,  though  not  expressly  made  by  the  parties,  are 
made  by  the  law,  where,  in  enforcing  a  sound  morality,  a 
wise  public  policy,  acting  upon  principles  of  equity  and 
justice,  imposes  upon  a  party  an  obligation  to  pay  a  debt 

or  discharge  a  duty. 
[6]  After  the  recovery  of  this  judgment,  whether    it 

was  recovered  for  a  tort  or  upon  contract,  the  recovery 
became  a  deot  which  the  defendant  was  under  obliga- 
tions to  pay,  and  the  law  implied  a  promise  or  contract 
on  his  part  to  pay.  The  previous  case  of  action,  what, 
ever  it  was,  became  merged  in  tlie  judgment   (Besley  v. 
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Palmer,  1  Mil,  482;  Goodrich,  v.  Dunbar,  17  Barh.  644; 
JilcButt  V.  Hirsch,  4  Ahh.  Pr.,  441 ;  Mallory  v.  Leach,  14 
Jd.  449;  Clark  v.  Rowling,  3  iT.  Y.  216,  227;  Suydam 
V.  Barber,  18  Id.  468  ;    Atlantic  Dock  Co.  v.  Mayor,  &c., 

53  Id.  64 ;   Ireeman  on  Judgments,  §§  216,  217.) 
P]  This  is  not,  therefore,  an  action  en  delicto,  but  ex 

contractu,  and  the  plaintiffs  were  entitled  to  such 
remedies  only  as  are  authorized  in  actions  upon  contracts. 
If  the  Texas  judgment  had  been  for  tort,  and  the  defend- 
ant had  been  a  natural  person,  upon  any  judgment 
recovered  in  this  action  an  execution  could  not  have  been 
issued  against  the  person  of  the  defendant.* 

*  Section  552  of  the  Code  of  Civil  Procedure  provides  :  "  The  recov- 
ery of  judgment  in  a  court,  not  of  the  State,  for  the  same  cause  of  ac- 
tion ;  or,  where  the  action  is  founded  upon  fraud  or  deceit,  for  the 
price  or  value  of  the  property  obtained  thereby;  does  not  affect  the 
right  of  the  plaintiff  to  arrest  the  defendant,  as  prescribed  in  this 
title. "  The  Court  of  Appeals  in  construing  this  section  has  held 
that  under  it  an  order  of  arrest  may  be  granted  in  an  action  upon  a 
foreign  judgment  if  the  original  cause  of  action  was  such  that  in  an 
action  in  this  State  upon  it  the  right  to  arrest  the  defendant  would 
Lave  existed.  Baxter  v.  Drake  (Ct.  App.,  July,  1881),  1  If.  Y.  Civ. 
Pro.  225 ;  followed,  in  Carter  v.  Hoffman  (N.  Y.  Mar.  Ct.,  Sept., 
1882),  2  If.  Y.  Civ.  Pro.  328. 

In  the  case  first  referred  to  (Baxter  v.  Drake),  Mr.  Justice  Miller, 
writing  the  opinion  of  the  court,  says  (at  p.  228):  "Before  the  en- 
actment of  the  Code  of  Civil  Procedure,  the  question  whether  a  re- 
covery of  a  judgment  in  a  court  out  of  the  State,  merged  the  orig- 
inal cause  of  action,  and  the  right  to  an  order  of  arrest  was  the 
subject  of  consideration  by  the  courts,  and  the  decision  in  regard  to  the 
same  were  not  entirely  uniform  (Wenzer  v.  De  Baum,  1  M.  D. 
Smith,  261  ;  Greenbaum  v.  Stein,  2  Daly,  223  ;  Fellows  ■».  Cook  50, 
How.  Pr.  95).  These  decisions  in  the  New  York  Common  Pleas 
hold  that  the  right  to  arrest  exists  notwithstanding  the  judgment. 
In  the  supreme  court,  there  is  some  conflict,  but  the  contrary  rule 
is  upheld  by  the  weight  of  authority.  In  Goodrich  v.  Dunbar  (17 
Barb.  644),  an  order  of  arrest  was  granted  after  a  judgment  had 
been  obtained  in  another  State,  and  the  general  term  held  that  the 
law  of  this  State  was  that  a  judgment  merges  the  original  cause  of 
action.  See  also  Mallory  v.  Leach,  23  How.  Pr.  507 ;  Goodale  v.  Finn, 
2  Hun,  151.  A  contrary  doctrine  is  upheld  in  Arphurton  v.  Dalley, 
20  How.  Pr.  311." 
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X^]  "We  find  nothing  in  the  letter  of  the  statute  or  in 

the  policy  upon  which  it  is  founded  which  requires  us  to 
hold  that  the  plaintiff  is  not  entitled  to  an  attachment  in 
this  case,  and  we  find  no  authority  sustaining  the  conten- 
tion of  the  defendant.  There  are  authorities  which  hold 
that  judgments  for  some  purposes  are  not  contracts,  but 
there  is  no  authority  that  they  are  never  to  be  treated  as 
contracts,  and  all  of  them  recognize  the  implied  obliga- 
tion of  every  judgment-debtor  to  pay  the  judgment,  and 
that  for  the  purpose  of  actions  and  remedies  upon  them 
they  are  to  be  treated  at  contracts  (O'Brien  v.  Young, 

95  W.  T.  428  ;  Chase  r.  Curtise,  113  U.  S.  452). 
[9]  In  a  suit  upon  a  binding  judgment,  whether  foreign 

or  domestic,  the  plaintiff  must,  therefore,  be  entitled 
to  the  «ame  provisional  remedies  to  which  he  would  be 
entitled  in  an  action  upon   a  contract,  express   or  im- 
plied. 
[10]         If  the  plaintiff's  original  cause  of  action  was  for  a 
tort,  that  was  merged  in  the  judgment,  and  the  plaintiff 
could  not  thereafter  sue  in  this  State  for  the  tort ;  but 
even  if  he  could,  there  is  no  autority  holding  that  he  was 
obhged  to,  and  he  could  not  take  his  remedy  in  this  State 
upon  the  judgment  treating  the  tort  as  merged  therein. 
["]   We  are,  therefore,  of  opinion  that  the  order  of  the 
general  term  should  be  reversed,  and  that  of  the 
special  term  affirmed,  with  costs  in  all  the  courts. 

All  concurred. 
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UPHAM  ET  AL.  V.  COHN. 

City  Court  of  New  York,  Special  Term,  April,  1888. 

§  451. 
Misnomer — Effect  of  service  of  summons  on  person  not  named  as  defendant. 

Where  a  summons  in  which  Simon  C.  was  named  as  defendant,  was 
served  upon  Samuel  C, — Held,  that  a  judgment  against  Simon  C. 
could  not  be  enforced  against  Samuel  C,  and  did  not  prejudice 
him ;  that  Samuel  C.  could  not,  because  irregularily  served  with 
the  process  intended  for  some  one  else,  force  himself  into  the  record, 
and  a  motion  by  Samuel  C.  to  set  aside  a  judgment  entered  against 
Simon  C,  should  be  denied. 

(2?ec2ifc(i^i)riZ3,  1888.) 

Motion  by  Samuel  Cohn  to  set  aside  a  judgment  en- 
tered by  the  plaintiff  herein,  against  Simon  Cohn. 

The  facts  are  stated  in  the  opinion. 

Miller  <&  Savage,  for  Samuel  Cohn  and  motion. 
P.  Vo/n  AUtine,  for  plaintiff,  opposed. 

McAdam,  Ch.  J. — The  plaintiff  sued  Simon  Cohn  and 
prayed  for  judgment  against  him.  An  appearance  was 
interposed,  not  for  the  defendant,  but  for  Samuel  Cohen, 
upon  whom  (as  the  appearance  recites)  the  summons  in 
the  action  was  served.  Judgment  was  subsequently  en- 
tered up  against  Simon  Cohn  as  by  default.  The  attor- 
neys for  Samuel  Cohen  now  move  to  open  it. 

The  judgment  against  Simon  Cohn  cannot  be  enforced 
against  Samuel  Cohen  and  does  not  prejudice  him  (Farn- 
ham  V.  Hildreth,  32  Barh.  277),  and  Samuel  Cohn  cannot 


28  CIVIL  PROCEDURE  REPORTS. 


People  ex  rel.  Clark  v.  Grant. 


(because  irregularly  served  with  process  intended  for  some 
one  else),  force  himself  into  the  record  (Smith  v.  Jack- 
son, 12  N.  Y.  Cw.  Pro.  428). 

If  the  process  was  (as  the  appearance  intimates)  served 
upon  Samuel  instead  of  Simon  Cohn,  the  latter  may  move 
to  set  aside  the  judgment  for  non-service  of  process  upon 
him  for  he  is  prejudiced  by  it,  but  the  motion  made  by 
Samuel  Cohn  must,  for  the  reasons  before  stated,  be  de- 
nied, without  costs. 

To  avoid  any  question,  the  order  may  recite  the  ground 
of  this  decision  and  the  fact  that  the  judgment  is  not  to 
be  enforced  against  Samuel  Cohn.  Settle  order  on 
notice. 


PEOPLE  ex  rel  MARVIN  R.  CLARK,  Appellant,  i). 

GRANT,  Sheriff,  etc.,  and  LIZZIE  H.  CLARK, 

Respondents. 

Supreme   Court,    First    Department,    General    Term, 
March,  1888. 

§§  111,  2037,  2039. 

Imprisonmeni; — when  deemed  to  commence — discharge  from,  under  section 
111  of  the  Code  of    Civil  Procedure.  * 

Where  a  defendant  in  a  action  for  divorce  has  been  arrested  by  the 
sheriff  under  three    separate  warrants  of    commitment  issued  for 

*  See  for  construction  of  section  111  of  the  Code  of  Civil  Procedure, 
note  on  that  section,  10  iV^.  Y.  Civ.  Pro.  171,  and  cases  there  cited  and 
reported,  also  People  ex  rel.  Cohn  v.  Grant,  11  iV.  Y.  Civ.  Pro.  55 ; 
Dolan  V.  Kapp,  11  Id.  58  ;  Wright  v.  Grant,  11  Id.  407  ;  Levy  v.  Solo- 
mon, 12  Id.  125 ;  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.  v.  Shepherd,  12  Id. 
136,  note;  Downey  «,  Clute,  12  Id.  435. 
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contempt  of  court  consisting  of  the  non-payment  of  alimony ;  two 
of  which  were  issued  to  remedy  defects  in  that  which  preceded  it, 
and  so  legalize  the  detention,  the  imprisonment  must  be  deemed  to 
have  begun  at  the  time  when  the  defendant  was  taken  into  custody 
under  the  first  commitment.  [^ 
.  he  provisions  of  section  111  of  the  Code  of  Civil  Procedure,  as  enacted 
by  Laws  of  1886,  chap.  672,— limiting  the  time  a  person  should  be 
imprisoned  under  an  execution  or  other  mandate  against  the  person,  • 
issued  in  a  civil  action  or  proceeding.— clearly  applied  to  a  case  in 
which  the  defendant  in  an  action  for  divorce  has  been  committed 
for  contempt  in  failing  to  pay  alimony  as  directed  by  the  court.  [3] 
The  time  during  which  one  imprisoned  under  a  warrant  of  commitment 
for  contempt  in  failing  to  pay  alimony  in  an  action  for  divorce  is  in 
the  custody  and  care  of  his  counsel,  pursuant  to  section  2037  of  the 
Code  of  Civil  Procedure,  pending  habeas  corpus  proceedings  insti- 
tuted for  the  purpose  of  procuring  an  order  for  his  discharge,  should 
not  be  counted  a  part  of  the  time  his  imprisonment  is  limited  to 
by  Code  of  Civil  Procedure,  section  111.   p]     Actual  detention 
within  the  prison  walls  for  six  months  is  what  is  contemplated  by 
said  section  in  such  a  case,  where  the  amount  exceeds  $500,  and  no 
merely  restrictive  confinement  can  be  taken  into  account.  [5]     The 
execution  of  a  process  is  practically  suspended  by  placing  the 
defendant  in  such  custody.  [*] 
Where  notice  of  the  hearing  of  a  habeas  corpus  procured  by  the  de- 
fendant in  an  action  for  divorce,  to  secure  his  discharge  from  im- 
prisonment under  an  order  committing  him  for  contempt  for  failing 
to  pay  alimony  was  served  upon  the  plaintiff  in  the  action,  and  she 
filed  a  return,  to  which  the  relator  demurrer, — Held,  that  the  course 
pursued  by  the  relator  amounted  to  an  admission  of  the  averments 
contained  in  the  papers  so  filed  by  the  plaintiff  and  authorized  the 
court  to  regard  them  as  established,  and  to  decide  accordingly.  [6] 
{Decided  March  2,  1888.) 

Appeal  by  relator  from  an  order  of  the  special  term 
denying  his  application  for  his  discharge  upon  habeas 
corpus. 

On  October  10,  1887,  the  relator  prdcured  the  allow- 
ance of  a  writ  of  habeas  corpus,  directed  to  the  sheriff  of 
the  city  and  county  of  New  York,  requiring  the  sheriff  to 
have  the  body  of  the  relator,  "together  with  the  time  and 
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cause  of  such  imprisonment  and  detention"  before  the 
court  at  special  term  on  the  11th  day  of  October,  1887,  at 
10:30  A.  M.    This  writ  was  issued  upon  the  petition  of  the 
relator,  setting  forth  that  he  was  imprisoned  or  restrained 
from  his  liberty  by  the  said  sheriff,  and  stating  that  the 
"  cause  or  pretense "  of  his  imprisonment  was,  that  the 
sheriff  held  "  one  or  more  alleged  warrants  of  commit- 
ment against  him,  issued  out  of  the  court  of  common 
pleas  for  the  city  and  county  of.  New  York,  requiring  the 
sheriff  to  arrest  and  detain  the  relator  as  for  contempt  or 
contempts  of  said  court  until  he  "  pay  divers  sums  of  money 
required  by  said  court,  or  alleged  so  to  be,  as  alimony 
or  counsel  fee  in  an  action  in  said  court "  against  the  rela- 
tor "  brought  by  one  Lizzie  H.  Clark  for  absolute  divorce," 
and  averring  "  upon  his  information  and    belief,  that 
under  one  or  more  of  said  warrants"  he  had  " already 
suffered  imprisonment  for  a  longer  period  of  time  than 
the  statutes  of  this  State  prescribe  or  permit,  and  that  he 
is  entitled  to  his  discharge  therefrom."  The  sheriff's  return 
to  this  writ,  made  on  October  11, 1887,  stated  that  "the  true 
causes  of  the  imprisonment  of  the  above  named  relator, 
are  three  several  warrants  of  commitment "  annexed  to 
the  return ;  "  that  under  and  by  virtue  of  the  first  of 
said  warrants  of  commitment,  dated  December  23,  1886," 
the  said  relator  was  "  apprehended  on  April  8,  1887;  that 
said  warrrnt  was  countermanded  and  withdrawn  by  the 
attorneys  for  Lizzie  H.  Clark,  at  whose  instance  the  same 
had  been  issued,  on  April  26, 1887,  and  the  second  warrant 
of  commitment,  dated  April  12,  1887,  was  issued  and  deliv- 
ered by  said  attorneys  to  the  sheriff,  who  continued  to 
hold  "  said  relator  pursuant  to  the  requirements  thereof ; 
that  the  "second  warrant  of  commitment  was  in   like 
manner  countermanded  and  withdrawn  by  said  attorneys, 
on  May  18, 1887,  who  had  previously  issued  and  delivered  " 
to  the  sheriff  "  the  third  warrant  of  commitment,  dated 
May  12,  1887,  under  which  the  sheriff  continued  to  hold 
relator,"  and  also  set  forth  the  name  and  address  of  the 
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attorneys  for  said  Lizzie  H.  Clark.      The  relator  duly  de- 
murred to  this  return. 

Lizzie  H.  Clark,  the  plaintiff  in  the  action  for  divorce, 
also  filed  a  return  to  the  writ  in  which  she  set  forth 
that  she  was  "  the  respondent  in  interest  disclosed  by 
the  return  made  herein  by  her  co-respondent,  the  sheriff: 
that  the  relator  was  imprisoned  under  the  three  several 
commitments  set  forth  in  the  return  of  the  sheriff ;  that 
the  relator  has  only  been  nominally  under  arrest  or  in 
custody;  that  immediately  upon  being  apprehended  by 
said  sheriff,  he  was,  upon  a  writ  of  habeas  corpus,  brought 
before  the  justice  of  this  court  issuing  said  writ,  and  by  him 
committed  at  once  to  the  custody  of  his  counsel,  pending 
him  the  proceedings  thereunder;  that  said  proceedings 
were  prolonged  and  continued  until  September  22,  1887, 
when  said  writ  was  finally  dismissed,  and  the  relator  re- 
manded to  the  custody  of  the  sheriff;  but  that  he  was  not 
actually  surrendered  into  the  custody  of  the  sheriff,  until 
September  24,  188 Y,  when  the  relator  was  for  the  first 
time  taken  into  actual  custody  by  the  sheriff  under  said 
commitments ;  that,  in  fact,  the  imprisonment  or  actual 
custody  under  any  commitment  for  said  contempt  has 
been  since  September  24,  1887." 

The  proceedings  having  been  adjourned  to  October 
18,  1887,  the  relator  on  that  day  demurred  to  the  "pro- 
ceedings or  return  so  called  "  of  said  Lizzie  H.  Clark,  and 
the  justice  presiding  at  the  special  term,  after  hearing 
counsel  for  the  respective  parties,  ordered  that  the  applica- 
tion under  the  writ  of  habeas  corpus  for  th6  relator's  dis- 
charge be  denied,  and  that  the  writ  be  dismissed,  and  the 
relator  remanded  to  the  custody  of  the  sheriff.  The  rela- 
tor thereafter  took  his  appeal. 

Edward  P.  Wilder,  for  respondent,  appellant. 

It  is  the  province  of  a  habeas  to  determine  whether 
the  "  continuance  "  of  the  imprisonment  is  lawful.  Code 
€w.  Pro.  §  2031.   "  If  it  appears  upon  the  return  that 
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the  prisoner  is  in  custody  by  virtue  of  a  mandate  in  a 
civil  cause,  he  can  be  discharged,  .  .  .  where,  although 
the  original  imprisonment  was  lawful,  yet  by  some  act, 
omission  or  event  which  has  taken  place  afterwards, 
"the  prisoner  has  become  entitled  to  be  discharged." 
Code  Civ.  Fro.  §  2033.  As,  for  example,  if  his  legal  term 
of  imprisonment  has  expired.  People  ex  rel.  Tweed  v. 
Liscomb,  60  J^.  Y.  559;  People  ex  rel.  "Woolf  v.  Jacobs, 
(;6  Id.  428.  Or  if  he  has  been  pardoned.  7:^  r^  Edymoin, 
2  Hoio.  Pr.  478. 

The  relator's  term  of  imprisonment  had  expired  on  Oc- 
tober 8,  two  days  before  his  application  for  the  habeas.  By 
the  statute,  Laws  of  1886,  chap.  672,  §  111,  amending  the 
Code,  imprisonment  for  any  cause  under  final  process  in  a 
civil  action  or  special  proceeding,  including  a  commitment 
for  contempt  of  court,  cannot  be  extended  beyond  six 
months,  at  the  end  of  which  time  it  becomes  the  duty  of 
the  sheriff  of  his  own  motion  to  discharge  the  prisoner. 
Code  Civ.  Pro.  §  111  (amendment  of  1886).     If,  therefore, 
this  appellant's  imprisonment  dates  from  April  8,  when, 
as  appears  by  the  sheriff's  return,   that  oiiicer  "appre- 
hended "  him  under  the  commitment,  he  was  entitled  to 
his  liberty  when  he  applied  for  the  writ.     This  court, 
during  its  present  term,  and  before  its  recess,  examined 
these  same  three  commitments  upon  this  relator's  former 
appeal,  and  held  that  they  constituted  but  one  continuous 
imprisonment.    People  ex  rel.  Clark  v.  Grant,  13  iV^.  T. 
Civ.  Pro.  183  ...  .  Nor  is  this  result  affected  by  the 
fact,  if  it  be  a  fact,  that  during  some  part  of  this  period  of 
six  months,  the  appellant  was  committed  to  the  custody  of 
his  counsel  .  .  .  This  the  respondent  Clark  asserts  "  was 
practically  a  suspension,  and  not  an  execution  of  said  com- 
mitments."   But  the  Code  does  not  so  provide.     It  pro- 
vides, on  the  contrary,  that  pending  an  inquiry  by  habeas 
corpus^  the  Court  may  do  this  very  thing.   Code  Civ.  Pro. 
§2037.  .  .  .  Nordoes  the  Code  anywhere  provide  that  the 
period  of  time  during  which  a  prisoner  is  thus  committed 
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to  the  custody  of  his  counsel  or  other  person,  shall  be 
deducted  from  his  term  of  imprisonment  under  the  origi- 
nal mandate.  As  well  might  the  warden  of  the  jail 
deduct  the  days  during  which  his  prisoner  is  taken  to 
court  to  give  evidence  under  a  habeas  adtestificandum.  Or 
as  well  might  a  creditor  hope  to  maintain  a  suit  against  a 
sheriff  for  an  escape  while  his  prisoner  is  temporarily  in 
another's  custody  under  this  provision  of  the  Code.  In 
law,  the  prisoner  is  in  the  custody  of  the  sheriff  all  the 
time ;  the  custody  of  counsel  being  subordinate  to  that  of 
the  sheriff,  and  liable  to  be  revoked  at  any  moment  at 
the  pleasure  of  the  court. 

Nor  can  an  inference  be  drawn  from  the  silence  of  the 
statute  that  the  legislature  intended  to  deduct  such  time. 
All  presumptions  are  in  favor  of  human  liberty. 

There  is  no  warrant  for  receiving  the  so-called  "  re- 
turn of  Lizzie  H.  Clark,"  or  regarding  its  allegations  at 
aU.  The  Code  provides  that  before  discharging  a  pris- 
oner notice  shall  be  given  to  the  person  interested  in 
keeping  him  imprisoned.  Code  Civ.  Pro.  %  2038.  This  is 
aU.  It  does  not  provide  that  such  respondent  may  make 
a  "  return  to  the  writ  of  habeas  corjpusr 

The  writ  runs  to  the  sheriff,  not  to  the  respondent. 
Code  Civ.  Pro.  §  2021.  It  is  the  sheriff  who  must  make 
the  return.  Id.  %  2026.  It  is  the  facts  alleged  in  the 
sheriff's  return  that  the  court  must  "immediately"  ex- 
amine, and  must  discharge  the  prisoner  if  no  lawful  cause 
for  his  imprisonment  or  its  "  continuance  "  is  shown.  Id. 
%  2031.  The  burden  of  showing  such  cause  is  cast  by  law  on 
the  sheriff,  who  must  show  it  by  his  return.  Now,  if 
this  return  is  untrue,  or  defective,  or  partial,  it  may  be 
controverted,  but  only  by  the  prisoner.  Id.  %  2039.  No 
permission  is  given  to  the  respondent  to  controvert,  or 
demur,  or  to  make  a  separate  return,  or,  in  fact,  to  do 
anything  except  that  which  may  be  implied  from  the  re- 
quirement that  she  must  be  given  "  notice,"  namely,  so 
Vol.  XIV.— 3. 
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as  to  be  heard  arguendo  against  his  discharge.  This  is 
the  whole  of  it.  To  allow  further  returns  and  traverses 
and  demurrers  from  the  respondent  would  be  to  intro- 
duce a  new  and  complicated  practice  in  habeas  corpus 
proceedings  for  which  the  Code  affords  no  sanction.  The 
])aper  was  received  under  objection  by  relator,  who  finally, 
when  forced  by  the  court  to  take  action  upon  it,  demur- 
red to  it  as  the  speediest  way  to  dispose  of  it. 

The  facts  appearing  on  the  sheriff's  return  are.  not 
denied,  even  by  the  respondent,  and  on  those  undisputed 
facts  it  appears  that  the  appellant  has  served  six  months 
imprisonment  under  the  much-amended  process  of  the 
court  of  common  pleas,  and  that  no  lawful  cause  is 
shown  for  the  further  "continuance"  of  his  incarcera- 
tion. 

Ahram  Wakeman  (  WaTceman  (&  Campbell,  attorneys), 
for  respondent,  Lizzie  H.  Clark. 

The  imprisonment  for  this  contempt  is  under  the 
first  two  sentences  of  section  2285  of  the  Code, 
and  is  to  continue  until  the  relator  performs  the 
act  or  duty  to  be  done.  When  a  party  is  committed  for 
contempt  until  an  amount  of  alimony  or  fine  is  to  be 
paid,  it  would  be  absurd  to  add  any  particular  time  as 
the  limit  of  his  endurance,  or  to  hold  that  the  court 
in  all  such  cases  could  imprison  only  for  six  months.  The 
power  of  the  court  to  punish  for  contempt  is  general,  and 
was  not  intended  to  be  limited  to  six  months  by  the  Code, 
Avhen  its  general  power  to  compel  a  person  to  do  an  act 
or  duty  is  concerned. 

Nor,  even  if  the  six  months'  limit  could  be  applied, 
would  the  time  during  which  the  relator  enjoyed  the  cus- 
tody of  his  counsel  under  writs  of  habeas  coipus  sued  out  by 
him,  count  as  part  of  that  time.  The  distinction  between 
orders  as  for  contempt  in  not  paying  money,  and  orders 
punitive  by  fine  and  imprisonment  for  actual  contempt, 
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is  recognized  in  section  2285  of  the  Code.  The  limitation 
to  six  months  applies  to  the  latter  cases.  Fiero  on  Special 
Proceedings,  372,  373,  and  cases  there  cited.  1.  The  com- 
mitment is  express,  that  he  shall  be  kept  in  the  "  custody 
of  the  sheriff  in  the  common  jail  of  the  county;"  in  fact, 
he  has  been  in  the  custody  of  the  sheriff  only  twenty-six 
days,  viz:  from  September  24,  to  October  20,  18»7,  at 
which  date  he  was  admitted  to  bail  pending  this  appeal, 
and  is  now  at  liberty.  This  relator  went  out  of  the  cus- 
tody of  the  sheriff  and  into  the  custody  of  his  .counsel 
by  the  order  of  the  court  under  Code  Civ.  Pro.  §  2037. 
During  the  time  that  he  was  on  his  motion  and  the  order 
of  the  court,  out  of  the  custody  of  the  sheriff,  certainly 
he  Avas  not  in  said  sheriff's  custody  and  in  the  common  jail 
of  the  county,  as  the  commitment  of  the  court  of  com- 
mon pleas  directed  that  he  should  be  2.  The  term 

of  imprisonment  is  not  limited  by  section  111  of  the  Code 
of  Civ.  Pro.,  unless  the  prisoner  has  been  "  imprisoned 
within  the  prison  walls  of  the  jail,"  for  six  months— the 
amount  of  the  commitment  being  over  $500.  This  111th 
section  does  not  apply  to  this  case  at  all.  Section  157 
does  apply. 

In  any  construction  or  practice  under  the  foregoing 
points,  it  is  evident  that  the  Code  in  section  2285  refers 
only  to  "the  warrant  of  commitment"  then  before  the 
Court,  and  that  the  six  months'  term,  if  applicable  at  all, 
must  be  counted  from  the  time  the  relator  was  taken  under 
such  commitment.  It  is  immaterial  to  this  court  that  efforts 
or  proceedings  had  previously  been  made  in  or  by  the  court 
of  common  pleas,  by  other  orders  or  commitments,  to  get 
this  defendant  punished  for  his  contempt  there.  Those 
proceedings  are  not  and  were  not  before  this  court,  and 
the  effect  of  them  is  a  matter  for  that  court  to  determine. 
They  have  not  been  superseded  or  withdrawn  by  that 
oourt,  under  section  2050  of  the  Code  of  Civ.  Pro.  The 
only  matter  before  this  court  is  the  commitment  by  which 
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he  is  now  held,  and  under  that  even  the  alleged  term  of 
six  months  had  not  expired. 

Cochran  cfe  Clark,  for  Grant,  sheriff,  etc.,  respondent. 

Baktlett,  J. — The  sheriff's  return  to  the  writ  of 
habeas  corpus  in  this  proceeding  shows  that  he  holds  the 
relator  in  custody  by  virtue  of  three  several  warrants  of 
commitment  issued  out  of  the  court  of  common  pleas  for 
contempt  of  court  in  the  non-payment  of  alimony.  These 
warrants  were  before  this  court  on  a  previous  appeal,  and 
it  was  considered  that  each  successive  commitment  was 
issued  to  remedy  defects  in  that  which  preceded  it,  and 
so  legalize  the  detention  of  the  relator  (People  ex  rel. 

Clark  V.  Grant,  13  iT.  Y.  Civ.  Pro.  183).     According 
P]    to  this  view,  the  imprisonment  must  be  deemed  to 

have  begun  on  April  3,  1887,  when  the  relator  was 
taken  into  custody  under  the  first  commitment. 

Reckoning  from  that  date,  the  relator  contends  that 
six  months  had  elapsed  when  he  sued  out  the  writ  of 
haheas  corpus  herein,  on  October  10,  1887, .  and  that  he 
was,  therefore,  entitled  to  be  released,  under  section  111  of 
the  Code  of  Civil  Procedure,  as  amended  in  1886  (Laws 
of  1886,  chap.  672),  which  provides  as  follows:  "]S'o  per- 
son shall  be  imprisoned  within  the  prison  walls  of  any  jail, 
for  a  longer  period  than  three  months,  under  an  execution 
or  any  other  mandate  against  the  person  to  enforce  the 
recovery  of  a  sum  of  money  less  than  $500  in  amount,  or 
under  a  commitment  upon  a  fine  for  contempt  of  court,  in 
the  non-payment  of  alimony  or  counsel  fees  in  a  divorce 
case,  where  the  amount  so  to  be  paid  is  less  than  the  sum 
of  $500 ;  and  where  the  amount  in  either  of  said  cases  is 
$500  or  over,  such  imprisonment  shall  not  continue  for  a 

longer  period  than  six  months." 
[2]  The  limitations  of  time  prescribed  in  this  section 

clearly  apply  to  such  ^  case  as  the  present ;  and  if 
the  relator  had  been  •'•  imprisoned  within  the  prison  walls 


CIVIL  PEOCEDUEE  EEPOETS.  37 

People  ex  rel.  Clark  v.  Grant. 

of  any  jail"  from  April  8  to  October  10,  1887,  for  con- 
tempt of  court  in  the  non-payment  of  alimony,  he  would 
have  been  entitled  to  be  released  at  the  time  he  sued  out 
his  writ  of  habeas  corpus.  In  fact,  however,  he  had 
really  been  imprisoned  during  only  a  small  portion  of  the 
six  months.  Throughout  the  greater  part  of  that  time  he 
was  in  the  care  and  custody  of  his  counsel,  having  been 
placed  therein  under  section  2037  of  the  Code  of  Civil 
Procedure,  pending  habeas  corpus  proceedings  instituted 
for  the  purpose  of  procuring  an  order  for  his  discharge. 
It  is  apparent  that  he  attended  to  his  business  as  usual, 
a,nd  suffered  no  practical  inconvenience  from  the  existence 

of  the  commitments. 
[3]  In  computing  the  term  of  six  months,  to  which  im- 

prisonment is  limited  under  section  111  of  the  Code, 
the  time  during  which  the  person  against  Avhom  the  pro- 
cess runs  is  out  of  jail  in  the  custody  of  his   counsel 
pending  habeas  corpus  proceedings  is  not  to  be  included. 
[*]  The   execution  of  the  process  is  practically  sus- 

pended by  placing  him  in  such  custody,  and  it  would  be 
unreasonable  to  hold  that  he  is  serving  out  a  term  of  im- 
prisonment when  he  is  really  at  large.  Actual 
P]  detention  within  the  prison  walls  of  a  jail  for  six 
months  is  what  this  provision  of  the  Code  contem- 
plates in  the  case  of  a  commitment  for  contempt  of  court 
by  reason  of  a  failure  to  pay  alimony  or  counsel  fees 
where  the  amount  exceeds  $500,  and  no  merely  construc- 
tive restraint  can  be  taken  into  account. 

ISTotice  of  the  hearing  on  the  writ  of  habeas  corpus 
herein  was  served  upon  Lizzie  H.  Clark,  the  plaintiff  in 
the  divorce  suit,  as  a  person  interested  in  continuing  the 
restraint  of  the  relator  {Code  Civ.  Pro.  §  2038)  and 
[*]  she  filed  a  paper  denominated  a  return,  setting  forth 
under  oath  the  facts  which  have  already  been  stated 
in  regard  to  the  commitment  of  her  husband  to  the  cus- 
tody of  his  counsel.  The  record  states  that  the  relator 
demurred  to  this  so-called  return,  and  the  learned  judge 
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below  doubtless  disposed  of  the  case  upon  the  assumption 
that  the  facts  alleged  therein  were  true.  It  is  now  in- 
sisted, however,  in  behalf  of  the  appellant,  that  no  such 
paper  could  properly  be  considered,  and  that  the  applica- 
tion should  have  been  determined  upon  the  sheriff's  return 
alone ;  but  we  think  the  course  pursued  by  the  relator 
amounted  to  an  admission  of  the  averments  contained  in 
the  paper  in  question,  which  authorized  the  court  below 
to  regard  them  as  established  and  to  decide  accordingly. 
The  order  appealed  from  must  be  affirmed. 

Van  Brunt,  P.  J.,  and  Macomber,  J.,  concurred. 


ANONYMOUS. 

Surrogate's  Court,  New  York  County,  March,  1888. 
§§  2723,  2724,  2726. 

Accounting  of  executors,  administrators,  guardians  and  trustees; — tcTien 
surrogate  may  order,  on  his  own  motion. 

Where  eighteen  months  have  elapsed  since  letters  testamentary  or  of 
administration  or  guardianship,  have  been  issued,  or  an  order  ap- 
pointing a  testamentary  or  other  trustee  has  been  made,  and  no  spe- 
cial proceedings  upon  a  petition  for  the  judicial  settlement  of  the 
account  of  such  officer  is  pending,  the  surrogate  may,  of  his  own 
motion,  require  such  officer  to  render  an  account  of  his  proceedings  ; 
and  upon  the  filing  of  such  an  account  he  may  compel  the  account- 
ing party  to  submit  to  an  examination  the  same  as  if  objections  to 
the  account  had  been  filed  and  the  account  contested.  Such  an  ac- 
counting would,  it  seems,  however,  be  an  intermediate  accounting,  as 
the  surrogate  cannot  on  his  own  motion  compel  a  judicial,  that  is,  a 
final  settlement  of  the  accounts. 

Campbell  v.  Bruen  (1  Bradf.  224);  Matter  of  Ritch  (2  Redf.  330); 
Rogers  v.  King  (8  Paige,  210);  Gratacap  «.  Phyfe  (1  Barb.  Ch.  485), 
followed. 

{Decided  March  29,  1888.) 
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Opinion  in  the  matter  of  sundry  unsettled  accounts. 

Ransom,  S.— The  power  and  duty  of  the  Surrogate  to 
call  upon  executors,  administrators,  guardians  and  testa- 
mentary trustees  to  account  upon  his  own  motion  has  been 
lost  sight  of  by  persons  holding  such  positions,  and  by 
many  attorneys,  on  account,  probably,  of  the  fact  that,  as 
a  rule,  such  officers  are  usually  proceeded  against  by  those 
having  an  interest  in  the  estates  committed  to  their 
charge.  The  history  of  the  origin  of  the  office  of  surro- 
gate clearly  shows  that  he  is  to  act  in  the  place  of  a  deceased 
person ;  and  on  his  own  motion  he  may  and  should  re- 
quire any  executor,  administrator,  guardian  or  testamen- 
tary trustee,  or  trustee  appointed  by  himself,  to  give  an 
account  of  his  stewardship. 

The  reason  for  this  rule  is  obvious,  and  there  is  abun- 
dant authority  to  sustain  it.    In  the  great  city  and  county 
of  New  York,  thousands  of  these  officers  are  appointed  by 
the  surrogate  every  year,  and  in  many  instances  they 
have  not    pretended    to  comply   with  the  law,  which 
requires  them  to  account,  especially  those  who  have  not 
been  required  to  give  security  for  the  faithful  performance 
of  their  duties.     Again,  many  of  these  officers  seem  to 
regard  the  estates  in  their  charge  as  in  some  sense  their 
own,  and  they  act  accordingly;  and  others,  through  sheer 
ignorance    and    incapacity,   carelessness   and    rank  dis- 
honesty, evade  and  avoid  their  duty  to  account.     A  very 
large  number— perhaps  the  larger  number— of  the  bene- 
ficiaries of  estates,  are  so  under  the  dominion  of  these 
officers  that  they  are  practically  helpless.     Many  others 
have  not  the  pecuniary  ability  to  take  proceedings  to 
compel  an  accounting,  which  always  entail  a  more  or  less 
heavy  expense;  and  so,  from  these   causes,  and  others 
which  could  be  stated,  such  officers  remain  practically 
forever  in  the  possession  of  estates  which  do  not  belong 
to  them  and  which  should  be  distributed. 

It  is  no  doubt  true  that  the  surrogate  cannot,  on  his 
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own  motion,  compel  a  judicial  settlement — that  is,  a  final 
settlement  of  the  account — but  an  account,  which  is 
defined  to  be  "  intermediate  "  can  be  compelled  and  the 
officer  may  be  required  by  the  surrogate  to  execute  his 
decree  thereon,  or  punish  him  as  for  a  contempt,  or  remove 
him,  or  both.  This  must  be  so,  otherwise  there  is  no  force 
whatever  in  the  plain  provisions  of  the  statute  hereafter 
cited. 

However  this  may  be,  I  have  determined  upon  a 
course  of  duty  in  regard  to  these  matters,  and  I  shall  call 
upon  all  such  officers  who,  for  a  considerable  period  of 
time  after  eighteen  months  since  their  appointment,  have 
not  accounted,  to  do  so.  No  doubt,  in  most  cases,  such 
officers  will  thereupon  petition  the  court  for  a  judicial 
settlement  of  their  accounts;  that  would  be  their  plain 
duty  at  least.  In  all  cases  of  an  accounting  the  surrogate 
is  authorized  by  sections  2546  and  2573  of  the  Code  of 
Civil  Procedure,  which  is  a  substantial  re-enactment  of 
former  provisions  of  the  Revised  Statutes,  to  appoint 
referees  to  take  and  report  the  evidence  upon  the  facts 
"  to  examine  an  account  rendered,  to  hear  and  deter- 
mine all  questions  arising  on  the  settlement  of  such 
an  account  which  the  surrogate  has  power  to  deter- 
mine "  (Matter  of  Ritch,  2  Redf.  330).  In  this  case,  the 
court  says  "  that  wherever  this  court  has  the  power  to 
compel  a  representative  of  an  estate  to  render  an  account, 
that  proceeding  involves  the  authority  to  consider  and 
pass  upon  the  accuracy  of  the  account,  and  to  refer  it  to 
an  auditor  to  determine  its  accuracy  .  .  .  "  (See  Geer 
-y.  Ransom,  5  Redf.  578 ;  Matter  of  Scofield,  Daily  Reg. 
February  25,  1881;  Westervelt  v.  Gregg,  1  Barb.  Ch.  469 ; 
Matter  of  Douglas,  3  Redf.  538 ;  Tucker  v.  McDermott,  2 
Id.  312).  In  this  last  case  the  surrogate  issued  an  order 
requiring  the  testamentary  trustees  to  render  an  account. 

The  following  cases  are  decisive  upon  the  question,  and 
impel  me  forward  on  the  line  of  duty  marked  out. 

Campbell  v^  Bruen  (1  Bradf.  224).    "  After  eighteen 
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months  an  executor  may  be  required  to  render  an  account, 
either  on  the  application  of  some  person  having  a  demand 
against  the  personal  estate  of  the  deceased  as  creditor, 
legatee  or  next  of  kin,  or  by  the  surrogate  on  his  own 
motion,  without  such  application." 

Thomson  v.  Thomson  (1  Bradf.  24).  "  Surrogate,  of 
his  own  motion,  can  enforce  the  return  of  an  inventory  after 
three  months  from  the  time  of  issuing  letters  testamentary 
or  of  administration,  and  the  rendering  of  an  account 
after  the  expiration  of  eighteen  months." 

In  Rogers  -y.  King  (8  Paige,  210),  the  court  decided 
that  the  surrogate  has  concurrent  jurisdiction  with  a  court 
of  equity  to  compel  administrators  to  account  and  make 
■distribution. 

In  Gratacap  -y.  Phyf e  (1  Barh.  Ch.  485),  Chancellor 
Walworth  says  :  "  The  statute  authorizes  the  surrogate 
to  make  an  order  after  the  expiration  of  eighteen  months 
from  the  time  of  the  appointment  of  the  administrator, 
that  he  render  an  account  of  his  proceedings,  and  such  an 
order  may  be  granted  upon  the  application  of  a  person 
having  a  demand  against  the  personal  estate  of  the  deced- 
ent as  creditor,  legatee  or  next  of  kin,  or  in  behalf  of  a 
minor  having  such  claim,  or  it  may  be  made  by  the  surro- 
gate exojflcio,  without  any  such  application.  The  pro- 
ceedings, however,  are  entirely  different  where  the  order 
is  made  by  the  surrogate  ex  officio,  from  what  they  are 
when  it  is  made  upon  an  application  in  behalf  of  a  person 
interested  as  a  creditor  or  as  a  legatee  or  as  the  next  of 
kin  of  the  decedent.  In  the  first  case,  it  may  perhaps 
sometimes  be  proper  for  the  surrogate  to  make  an  absolute 
order  in  the  first  instance,  as  it  is  a  matter  resting  in  the 
discretion  of  the  surrogate,  whether  he  will  or  will  not 
require  an  account  of  the  administration  of  the  estate,  al- 
though no  person  interested  thinks  proper  to  institute  a 
suit  for  that  purpose.  And  it  undoubtedly  is  a  proper 
exercise  of  such  discretion  for  the  surrogate  to  require 
such  an  account  ex  officio  whenever  in  his  opinion  the 
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rights  of  minors  who  are  interested  in  the  estate,  as  legatees 
or  next  of  kin,  render  such  an  account  proper  (Roberts  v, 
Roberts,  2  Zee  Eccles.  399)." 

By  R.  S.,  Part  II.,  ch.  VI.,  title  3,  article  3,  §  52,  "an 
executor  or  administrator,  after  the  expiration  of  eighteen 
months  from  the  time  of  his  appointment,  may  be  re- 
quired to  render  an  account  of  his  proceedings  by  an 
order  of  the  surrogate,  to  be  granted  upon  application 
from  some  person  having  a  demand  against  the  personal 
estate  of  deceased,  either  as  creditor,  legatee  or  next  of 
kin,  or  of  some  person  on  behalf  of  any  minor  having 
such  claim;  or  without  such  application     .     .     .     ." 

By  section  73  it  is  provided :  "  If,  upon  being  required 
bv  any  surrogate  to  render  an  account,  an  executor  or  ad- 
ministrator desires  to  have  the  same  finally  settled,  he 
mav  apply  to  the  surrogate  for  a  citation,  which  such 
surrogate  shall  issue,  requiring  the  creditors  and  next  of 
kin  of  the  deceased,  and  the  legatees,  if  there  be  any,  to 
appear  before  him  on  some  day  therein  to  be  specified 
and  to  attend  the  settlement  of  such  account." 

From  these  two  sections  it  will  be  seen  that  before  the 
Code  of  Civil  Procedure  went  into  effect,  an  intermediate 
accounting  could  be  compelled  by  the  surrogate  on  his 
own  motion  at  any  time  after  the  expiration  of  eighteen 
months  from  the  time  of  the  appomtment  of  the  executor 
or  administrator. 

The  provisions  in  the  Code  of  Civil  Procedure  which 
have  taken  the  place  of  the  above  two  sections  are  sec- 
tions 2723,  2724  and  2726. 

Section  2723  governs  and  relates  solely  to  the  rendition 
of  an  intermediate  account  by  an  executor  or  adminis- 
trator; it  provides  that  the  surrogate  may,  in  his  dis- 
cretion, make  an  order  requiring  an  executor  or  adminis- 
trator to  render  an  intermediate  account.  In  either  of 
four  cases  the  first  three  subdivisions  relate  in  specific 
language  to  where  the  proceeding  is  instituted  by  a  credi- 
tor, legatee,  &c.,  but  subdivision  4  provides  : 
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"  Where  eighteen  months  have  elapsed  since  letters 
were  issued  and  no  special  proceeding  upon  a  petition  for 
a  judicial  settlement  of  the  executor's  or  administrator's 
account  is  pending." 

The  learned  codifier,  in  commenting  upon  this  section, 
says  that  subdivision  4  has  been  taken  from  2  R.  S.,  part 
2,  ch.  6,  tit.  3,  §  52,  amended  by  confining  it  to  a  case 
where  proceedings  for  a  judicial  settlement  have  not  been 
taken,  in  accordance  with  the  supposed  intent  of  the 
Legislature,  that  one  object  of  conferring  upon  the  surro- 
gate a  general  power  to  cite  the  executor  or  administrator 
to  account,  without  a  petition,  was  doubtless  to  enable 
persons  interested  to  determine  whether  a  final  account- 
ing was  necessary.  It  is  thus  apparent  that  section  2723 
was  intended  to  give  the  surrogate  the  same  power  as  to 
the  compelling  of  the  filing  of  an  intermediate  account  as 
the  Revised  Statutes,  with  this  one  exception,  that  where 
proceedings  for  the  judicial  settlement  have  been  taken, 
an  intermediate  account  cannot  be  asked  for  either  by  a 
creditor,  legatee,  &c.,  or  by  the  surrogate  himself.  N'ow 
it  is  important  to  understand  why  this  distinction  exists. 
It  is  this :  By  the  Revised  Statutes  there  was  no  provi- 
sion for  the  judicial  settlement  of  an  executor's  or  ad- 
ministrator's account  unless  a  proceeding  was  instituted 
primarily  for  an  intermediate  accounting  by  a  person 
having  a  demand  against  the  personalty  of  deceased  or  by 
the  surrogate  himself,  and  then  the  executor  or  adminis- 
trator could  petition  that  his  account  be  finally  settled,  and 
in  no  other  way  could  a  judicial  settlement  be  had. 

Section  2723  of  the  Code  of  Civil  Procedure  refers  ex- 
clusively to  the  rendition  of  an  intermediate  account,  and 
section  2724  provides  in  what  cases  a  judicial  settlement 
of  the  account  may  be  compelled,  and  section  2726  sets 
forth  the  procedure  on  such  an  application.  It  is,  there- 
fore, obvious  that  if  a  proceeding  for  the  judicial  settle- 
ment of  an  executor's  or  administrator's  account  is 
pending,  an   application    for  an    intermediate   account 
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would  be  unnecessary,  and  useless  for  the  purpose  of  de- 
termining the  condition  of  the  estate.  The  proceedings 
which  were  formerly  covered  by  one  section  of  the  Re- 
vised Statutes  are  now  separated  and  governed  by  the 
three  sections  of  the  Code  named.  It  is,  therefore,  con- 
clusive that  the  surrogate,  on  his  own  motion,  has  the 
power  to  compel  the  rendition  of  an  intermediate  account 
by  an  executor  or  administrator  after  eighteen  months 
have  expired  since  their  appointment.  But  we  must  go  a 
step  further.  It  would  be  an  easy  matter  for  the  account- 
ing party  to  present  an  alleged  account,  which  disclosed 
little  or  nothing,  or  may  be  absolutely  false  in  every  par- 
ticular ;  and  if  the  jurisdiction  and  power  of  the  surrogate 
ceases  as  soon  as  the  alleged  account  is  filed,  the  proceed- 
ing has  failed  to  benefit  the  estate  or  the  parties  interested 
therein  in  the  least.  The  fraudulent  or  mistaken  charac- 
ter of  the  account  could  not  be  proved,  nor  could  its  cor- 
rectness be  impeached,  and  thus  the  whole  proceeding 
would  be  useless  for  the  purpose  of  procuring  a  true  and 
correct  account. 

I  am  convinced,  however,  that  the  power  of  the  sur- 
rogate does  not  cease  there ;  that  upon  the  filing  of  the  in- 
termediate account  he  can  compel  the  accounting  party  to 
submit  to  an  examination,  the  same  as  if  objections  to  the 
account  had  been  filed  and  his  account  contested. 
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STOW  V.  STACY. 

Supreme  Couet,  Fikst  Department,  ]^ew  York  County 
Special  Term,  April,  1888. 

§§  438,  439, 1216. 

Service  by  jyublicatum;—when  affidavit  upon  which  order  made,  mfficient;— 

when  attachment  not  necessary— Judgment  by  default 

wJiere  summons  served  by  publication. 

It  is  not  necessary  upon  an  application  for  an  order  for  the  service  of  the 
summons  in  an  action  by  publication,  that  the  original  verified 
complaint  be  presented  to  the  justice  to  whom  the  application  is 
made,  but  it  is  sufficient  to  present  a  copy  thereof  to  him,  together 
with  an  affidavit  showing  it  to  be  such,  if  the  original  complaint, 
duly  verified,  has  been  filed. 

Where  the  affidavit  upon  which  an  order  for  the  service  of  summons 
by  publication  was  granted  on  the  ground  that  the  defendant  had 
departed  from  the  state  with  intent  to  defraud  his  creditors,  was 
slight  and  not  conclusive,  but  was  enough  to  call  for  judicial 
judgment,— ZTe^tf,  that  they  were  sufficient  to  confer  jurisdiction 
upon  judge  granting  the  application. 

An  attachment  is  not  necessary  to  the  conferring  of  jurisdiction  in  an 
action  against  a  resident  of  this  State  upon  whom  the  summons  has 
been  served  by  publication,  and  consequently  the  rule  that  the  sum- 
mons must  be  served  or  publication  thereof  commenced  within 
thirty  days  after  the  granting  of  an  attachment,  does  not  apply 
where  the  attachment  was  issued  against  the  property  of  a  resident 
of  this  State. 

The  Code  of  Civil  Procedure  does  not  specify  the  nature  of  the  proof 
which  the  court  must  require  before  directing  the  entry  of  judg- 
ment by  default  in  a  case  In  which  the  summons  In  an  action  has 
been  served  upon  a  resident  defendant  by  publication  ;  it  being 
sufficient  to  satisfy  the  court,  it  has  jurisdiction  m  grant  judgment. 

{Decided  April  11,  1888.) 

Motion  by  the  defendant  to  set  aside  all  proceedings 
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taken  under  an  order  for  the  publication  of  the  summons 
made  in  this  action. 

This  action  was  brought  to  recover  upon  contract. 
An  attachment  was  issued 'therein  on  the  ground  that  tlie 
defendant  had  removed,  or  was  about  to  remove  his  prop- 
erty from  the  State  with  the  intent  to  defraud  his  credi- 
tors. Thereafter,  an  order  for  the  service  of  the  summons 
by  publication  was  granted  upon  the  same  ground.  This 
order  was  made  upon  affidavits  and  also  upon  a  copy  of 
the  verified  complaint,  including  the  verification,  the  orig- 
inal complaint  having  been  filed  with  the  attachment 
papers.  The  summons  was  duly  published,  and  the  time 
for  answering  having  expired,  judgment  was  entered  by 
default  after  application  to  the  court.  Other  facts  appear 
in  the  opinion. 

George  E.  Blachwell,  for  defendant,  for  the  purposes 
of  this  motion  only,  for  the  motion. 

John  Sergeant  Cram,  for  plaintiff,  opposed. 

P]  Barrett,  J. — I  agree  with  Mr.  Justice  Cullen  in 

the  conclusion  at  which  he  arrived  in  McCuUy  v. 
Heller  {QQ  How.  Pr.  468).  The  order  of  publication  was 
founded  upon  a  verified  complaint.  The  original  com- 
plaint was  actually  on  file,  having  been  used  upon  the  ap- 
plication for  the  attachment,  and  the  affidavit  referred  to 
it,  giving  a  copy,  including  the  verification.     That  was 

sufficient  under  the  amendment  of  1879,* 
[2]  The  affidavits  upon  which  the  order  of  publica- 

tion was  granted  were  sufficient  to  confer  jurisdic- 
tion upon  the  judge.     The  evidence  was  not  conclusive. 


*  The  reference  is  evidently  to  Code  of  Civil  Procedure,  §  438,  as] 
amended  by  Laws  of  1879,  cliap.  542. 
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It  may  even  be  said  to  have  been  slight,  but  there  was 
enough  to  call  for  judicial  judgment. 

P]  The  defendant  was  a  resident,  and  the  attachment 

was  not  necessary  to  confer  jurisdiction.     Conse- 
quently the  thirty  day  rule  is  inapplicable. 

[^]  The  judgment  recites  that  proof  of  the  cause  of 

action  was  made  to  the  court.      The  Code  does  not 

specify  the  nature  of  such  proof.     It  was  sufficient  here  to 

satisfy  the  court,  and  consequently  there  was  jurisdiction 

to  grant  the  judgment. 

The  motion  must  be  denied,  with  costs. 


In  be  Application  of  RODDING  and  Another,  foe  a 

MANDAMUS  AGAINST  FalLON,  JuSTICE  OF  THE  NlNTH 

District  Court,  etc. 

Supreme   Court,  First  Department,  New  York  County, 
Special  Term,  March,  1888. 

§§26,. 52. 

Summary  proceedings; — continuance  of,  where  term  of  office  of  justice   be- 
fore whom  pending  expires. 

Where,  a  trial  in  summary  proceedings  to  recover  possession  of  real  prop- 
erty was  had  before  a  justice  of  the  district  court  in  the  city  of 
New  York,  on  December  28,  and  at  the  close  of  the  testimony  the 
case  was,  adjourned  by  consent  to  January  4  following,  for  the  sub- 
mission of  briefs,  and  the  term  of  said  justice  expired  on  January  1, 
—Held,  that  said  justice  could  not,  after  the  expiration  of  his  term, 
finish  the  trial  of  the  case,  and  render  judgment  thereon,  and  there- 
upon file  his  decision  in  the  clerk's  office;  and  that,  where  he  did  so, 
a  mandamus  would  not  issue  to  compel  his  successor  in  office  to 
issue  a  dispossess  warrant. 

A  justice  of  the  district  court  in  the  city  of  New  York,  cannot  finish. 
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after  the  end  of  his  term  of  office,  the  trial  of  a  case  commenced 
before  him,  before  the  expiration  thereof. 
{Decided  March  27,  1888.) 

Application  by  Bertha  Rodding  and  Max  Rodding, 
for  a  mandamus  requiring  Joseph  P.  Fallon,  Justice  of 
the  District  Court  in  the  City  of  New  York,  for  the  Ninth 
Judicial  District  to  issue  a  dispossess  Avarrant  in  summary 
proceedings,  instituted  by  them  against  one  Terence  Kane 
and  others. 

From  the  statement  of  facts  agreed  upon  between  the 
parties  to  this  proceeding  it  appeared  that  on  December 
28,  1887,  an  issue  was  joined  in  summary  proceedings  to 
recover  possession  of  land,  between  the  above  named 
relators.  Bertha  Rodding  and  Max  Rodding,  as  owners 
and  petitioners,  and  Terence  Kane  and  others  as  occupants, 
iu  the  District  Court  of  the  City  of  Xew  York,  for  the 
Ninth  Judicial  District.  The  case  was  tried  before  the 
Hon.  Henry  P.  McGown,  then  justice  of  said  court,  and 
the  testimony  closed,  and  thereafter  the  case  was  adjourned 
by  consent  of  the  respective  parties  to  January  4,  1888, 
for  the  submission  of  briefs.  The  said  Henry  P.  Mc- 
Gown ceased  to  be  justice  of  said  court  on  December  31, 
1887,  his  term  of  office  having  expired,  and  Joseph  P. 
Fallon,  the  respondent  herein,  became  his  successor  as 
such  justice,  on  the  1st  day  of  January,  1888.  On 
January  5, 1888,  said  McGown  decided  the  case  of  Rodd- 
ing V.  Kane  in  favor  of  the  petitioners  and  on  the  follow- 
ing day,  what  purported  to  be  a  final  order  awarding 
possession  of  the  premises  to  said  petitioners  was  presented 
to  Mr.  Justice  Fallon,  with  a  request  that  he  issue  there- 
on, a  warrant  to  dispossess  the  occupant  of  said  premises. 
This  he  decHned  to  do,  on  the  ground  that  said  proceed- 
ings were  not  pending  before  him ;  that  he  had  no  juris- 
diction to  do  so,  and  that  the  former  justice  of  said  court, 
McGowN,  had  no  authority  to  render  a  decision  in  the 
matter  after  the  expiration  of  his  term  of  office.     Said 
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Justice  McGow2c  then  delivered  said  alleged  final  order 
to  the  deputy  clerk  of  said  court,  on  January  5,  1888,  but 
the  same  was  not  filed  by  him,  and  thereafter  this  appli- 
cation was  made. 

B.  C.  Chetwood,  for  petitioners  and  application. 

WilUdm  H.  Towrdey,  for  respondent,  opposed. 

O'Bkien,  J. — Upon  this  application  for  a  mandmus 
the  conceded  facts  show  that  on  December,  25,  188Y,  an 
issue  was  joined  in  a  summary  proceeding  for  the  pos- 
session of  land  between  the  relator  as  owner  and  Terence 
King  and  others,  occupants,  and  was  tried  before  Hon. 
Henkt  p.  McGown,  then  justice  of  the  ninth  district 
court.  The  testimony  was  closed  on  that  day,  and  the 
case  by  consent  of  the  respective  parties  adjourned  to 
January  4,  1888,  for  the  submission  of  briefs.  The  Hon. 
Henry  P.  McGown  ceased  to  be  justice  of  said  district 
court  at  the  close  of  the  year  1887  by  reason  of  the  expir- 
ation of  his  term  of  ofRce.  Joseph  P.  Fallon,  respon- 
dent herein,  became  his  successor  on  January,  1, 
1888.  The  Hon.  Henky  P.  McGown,  signing  himself  as 
justice,  &c.,  assumed  to  decide  said  case  of  Eodding  v. 
Kane  in  favor  of  the  petitioners,  and  on  the  following  day 
what  purported  to  be  a  final  order  awarding  possession  of 
the  premises  to  said  petitioners  was  laid  before  Mr.  Jus- 
tice Fallon,  with  the  request  that  he  issue  thereon  a  war- 
rant to  dispossess  the  occupant  of  said  premises.  This  he 
declined  to  do,  on  the  ground  that  said  proceeding  was  not 
before  him,  and  that  he  had  no  power  or  jurisdiction,  and 
that  the  former  justice  had  no  authority  to  proceed  in  the 
matter  after  the  expiration  of  his  term  of  office.  The  alleged 
final  order  was  handed  by  the  Hon.  Henry  P.  McGown  to 
the  clerk  or  deputy  clerk  of  the  court  on  January  5.  The 
question  presented,  therefore,  is, whether  Justice  Fallon  can 
be  compelled  to  issue  a  warrant.  Under  the  circumstan- 
Vol.  XIV.— 4. 
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ces,  has  he  any  authority  or  jurisdiction  to  do  so  ?  The 
provisions  of  section  26  of  the  Code  of  Civil  Procedure 
relate  to  a  special  proceeding  instituted  before  a  judge 
of  a  court  of  record,  and  provides  for  the  continuance  of 
proceedings  by  one  judge  commenced  before  another. 
Except  by  way  of  analogy,  therefore,  this  section  has  no 
bearing  upon  the  issue  here.  Section  52  of  the  Code  pro- 
vides :  "  In  case  of  the  death,  sickness,  resignation,  removal 
from  office,  absence  from  the  county,  or  other  disability  of 
an  officer,  before  whom  a  special  proceeding  has  been 
instituted,  there  is  no  express  provision  made  by  law  for 
the  continuance  thereof,  it  may  be  continued  before  the 
officer's  successor,"  &c.  If  we  regard  the  expiration  of 
the  term  of  office  as  a  disability,  the  proceedings  in  Rod- 
ding  V.  Kane  could  have  been  continued  after  January  1, 
before  Justice  Fallon,  the  successor  of  justice  McGown. 
This  section  gives  the  right  to  the  former  Justice  to  con- 
tinue a  proceeding  commenced  before  him  during  his  term 
of  office. 

After  that  office  had  ceases  to  be  his,  it  devolves  fur- 
ther action  upon  his  successor.  Section  1,390  of  the  Con- 
soUdation  Act  {Laws  of  1882)  pro^^des,  "  No  process,  suit, 
judgment,  execution  or  proceeding  had  before  either  of  the 
courts  held  by  either  of  the  said  justices  shall  abate  or  be 
discontinued  by  reason  of  the  death,  removal  from  office, 
or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
cessor in  office  of  the  said  justices  shall  proceed  to  try,  de- 
termine, and  give  judgment  in  and  report  the  same,  and 
upon  aU  matters  and  things  pending  before  and  undecided 
by  their  predecessors  in  office,  with  the  same  power,  juris- 
diction, and  authority  as  their  predecessors  had." 

If  the  words  quoted,  "  removal  from  office,  vacancy  in 
office  and  successors  in  office"  embrace  the  present  contin- 
gency, then  it  is  clear  that  ex-Justice  McGown  had  no  au- 
thority to  act  in  the  unfinished  case  of  Rodding  -y.  Kane, 
but  that  his  successor,  Justice  Fallon  had.  Either  the  cause 
abated  by  the  former  justice's  failure  to  decide  it  before 
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the  termination  of  his  period  of  office,  or  else  subsequent 
jurisdiction  devolved  upon  Justice  Fallon,  his  successor, 
under  the  section  last  quoted. 

These  provisions  which  I  have  quoted  are  the  only 
ones  I  have  been  able  to  find  bearing  upon  the  subject, 
and  I  do  not  think  that  they  sustain  the  claim  made  here 
by  the  relator  that,  either  in  express  terms  or  by  implica- 
tion, they  confer  the  right  on  an  ex-justice  to  finish  the  trial 
of  a  case  commenced  before  him  and  render  judgment 
thereon  after  the  expiration  or  his  term  of  office,  and 
thereupon  to  file  his  decision  in  the  clerk's  office. 

I  am  familiar  with  the  section  of  the  Code  and  decisions 
relating  to  proceedings  of  justices  where,  during  their 
term  of  office,  and  referees,  during  the  time  allowed  by 
law,  have  made  decisions,  but  giving  them  the  right  after 
their  term  of  office  to  settle  the  cases  or  do  acts  necessary 
to  carry  out  and  complete  their  decisions,  but  I  have  been 
referred  to  no  authority  holding  that  a  judge,  after  his 
term  of  office  has  expired,  or  after  the  time  fixed  by  law, 
in  the  case  of  a  referee,  has  terminated,  gives  either  of 
them  the  right  to  render  a  decision  or  decide  a  case  subse- 
quent thereto. 

If  my  conclusion  is  right,  that  the  judgment  rendered 
by  Justice  McGown  after  January  1,  when  his  term 
of  office  had  expired,  was  void,  the  issuance  of  a  dispos- 
sess warrant  by  Justice  Fallon  would  undoubtedly  sub- 
ject him  to  an  action  for  damages,  and  the  right  of  the 
relator  is  not  so  clear  as  to  warrant  the  issuance  of  a 
peremptory  mandamus. 

The  case  is  one  of  considerable  importance,  which 
should  be  presented  to  the  general  term  of  this  court, 
and  unless  the  relator  elects  to  begin  the  proceedings  anew 
before  Justice  Fallon,  I  would  suggest  that  course  be  fol- 
lowed. 

Motion  denied,  without  costs. 
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Estate  of  FREEMAN  J.  FITHIAK. 
Stterogate's  Court,  New  York  County,  February,  1888^ 

§§  1018,  2546,  2606,  2735,  2739. 

Accounting  of  personal  representative  of  deceased  exeeuUyr^form  of  objec- 
tions to  account — allowing  further  objections — examination 
of  accounting  party — Power  of  referee. 

The  proposing  of  a  further  objection  to  the  account  of  an  executor,  in 
the  form  of  an  affidavit,  is  very  questionable  practice;  such  an  ob- 
jection should  be  formally  worded  as  an  objection  and  not  presented 
as  an  affidavit  for  one  purpose  and  as  an  objection  for  another. 

If  an  executor  receives  moneys  as  such  or  as  a  partner  of  the  decedent, 
and  invests  the  same  for  the  benefit  of  his  wife,  it  is  well  settled 
that  his  wife  would  be  a  constructive  trustee  and  the  moneys  in- 
vested would  be  simply  a  resulting  trust  in  favor  of  the  original 
cestui  que  trust. 

The  administratrix  of  a  deceased  executor  stands  in  the  place  of  such 
executor  in  regard  to  all  matters  affecting  the  trust  estate. 

An  executor  who  has  received  moneys  either  as  such  or  as  the  partner 
of  his  decedent  and  invested  them  for  the  benefit  of  his  wife,  may 
undoubtedly,  upon  an  accounting  by  him  with  respect  to  the  trust 
estate,  be  examined  with  reference  to  such  funds. 

VVTiere  an  executor  has  received  moneys  as  such  or  as  the  partner  of  the 
decedent,  and  invests  the  same  for  the  benefit  of  his  wife,  and 
thereafter  dies,  and  his  wife  qualifies  as  his  executrix,  the  wife,  upon 
an  accounting  by  her  with  respect  to  the  estate  of  which  her  hus- 
band was  executor,  may  be  examined  in  regard  to  thefunds  invested 
by  him  for  her  benefit. 

Matter  of  Adams  (2  Redf.  66),  followed  and  approved. 

One  who  has  filed  objections  to  the  account  of  an  executor,  cannot 
after  a  reference  has  been  ordered,  file  further  objections  without  an 
order,  but  she  can  apply  to  the  court  for  leave  to  do  so,  and  there  is 
no  doubt  of  the  power  of  the  surrogate  to  grant  relief  in  a  proper 
case,  and  it  seems  that  the  referee  also  has  power  to  entertain  a  mo- 
tion to  amend  an  objection  or  to  allow  further  objections. 

{Decided  February  11,  1888.) 
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Application  for  an  order  for  the  examination  of  an  ex- 
ecutrix before  a  referee  upon  her  accounting  with  respect 
to  an  estate  of  which  her  testator  was  executor,  etc. 

The  facts  are  stated  in  the  opinion. 

Cornell^  Secor  (&  Page,  for  petitioner  and  application. 

G.  W.  Cotterill,  for  Mary  J,  Clark,  administratrix  de 
honis  non  of  Lemuel  D.  Clark,  opposed. 

Ransom,  Surrogate. — Testator  died  August  4, 1884.  By 
his  will  he  appointed  Lemuel  B.  Clark  executor,  and  his 
wife  executrix.  On  August  19,  1884,  the  executrix,  at 
*the  request  of  Clark,  renounced  her  right  to  letters.  On 
October  15,  1884,  the  will  was  duly  probated  and  letters 
were  issued  to  Clark  as  sole  executor.  Clark  died  June 
9,  1886.  On  December  31,  1886,  the  wife  of  testator 
filed  a  retraction  of  her  renunciation  and  an  order  was 
entered  declaring  said  renunciation  void.  On  January 
7,  188T,  letters  testamentary  were  issued  to  her  as  sole 
executrix.  Clark  left  a  will  appointing  his  wife  execu- 
trix, which  was  probated  July  T,  1886,  and  letters,  were 
issued  to  her. 

The  petitioner,  the  widow  of  Fithian,  claims  that 
certain  sums  and  mortgage  were  received  by  Clark  as  ex- 
ecutor of  Fithian,  out  of  which  he  invested  $5,000  in  his 
brother's  note,  and  that  the  interest  on  said  note  has  been 
paid  to  Mary  J.  Clark. 

On  May  2,  1885,  an  order  was  made  to  advertise  for 
claims  against  the  Fithian  estate,  and  notices  duly  pub- 
lished by  Clark.  Petitioner  says  that  all  the  money  ac- 
counted for  is  $1,714.25.  Clark  also  presented  a  note  pur- 
porting to  have  been  made  by  Fithian  to  him  for  $600. 

Proceedings  for  an  accounting  were  commenced  by 
Mrs.  Fithian  against  Clark's,  estate  July  9,  1886,  and  ad- 
journed to  October  14,  1886,  when  Mary  J.  Clark  filed  an 
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account.  On  October  20, 1886,  Mrs.  Fitliian  filed  objections 
to  same,  which  were  sustained,  and  Mrs.  Clark  was  directed 
to  file  an  amended  account,  which  was  filed  June  9,  1887; 
and  objections  to  same  were  filed  June  23,  1887. 

In  the  account  Mrs.  Clark  says  her  husband  had  re- 
ceived the  sum  of  $30,000  as  surviving  partner  of  Fithian. 
The  objection  of  Mrs.  Fithian  was  that  he  received  the 
sum  as  executor  and  not  as  partner.  The  account  and 
objections  were  sent  to  a  referee.  Before  the  referee^ 
Mrs.  Fithian  sought  to  prove  by  Mrs.  Clark  that  certain 
proceeds  of  the  Fithian  estate  had  been  invested  by  Clark 
in  certain  securities  for  her  benefit.  This,  the  referee  re- 
fused to  allow,  as  no  such  issue  was  raised  by  the  objec- 
tions filed;  at  least,  so  I  infer,  the  record  of  proceedings 
not  having  been  produced. 

This  appUcation  is  for  an  order  that  Mrs.  Clark  be 
examined  before  said  referee  touching  her  receipts  and 
disbursements  in  the  Fithian  estate  or  touching  any  other 
matter  relating  to  her  testator's  or  her  administration  of 
said  estate,  or  any  act  done  by  her  under  color  of  her  hus- 
band's letters,  and  that  the  referee  be  directed  to  examine 
same  and  report,  under  the  provisions  of  the  order  of 
reference. 

The  only  question  on  this  application  is  whether  the 
objectors  shall  be  permitted  to  file  a  further  objection  to 
the  account  so  that  they  may  present  an  issue  which  will 
entitle  them  to  the  examination  of  Mrs.  Clark  upon  the 
subjects  referred  to.  The  order  of  reference  is  as  broad 
as  it  could  be  made,  and  covers  every  subject  of  inquiry, 
provided  the  objections  filed  to  the  account  raise  the  issue. 
The  proposed  further  objection  to  this  account  is  the 
affidavit  of  Mrs.  Fithian.  To  propose  a  further  objection 
in  this  form  is  very  questionable  practice ;  it  should  have 
been  formally  worded  as  an  objection,  and  not  presented 
as  an  affidavit  for  one  purpose  and  as  an  objection  for  an- 
other. Such  lack  of  systematic  preparation  of  papers  con- 
fuses the  court  and  obscures  the  record.    In  this  case, 
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however,  I  shall  for  once  disregard  form  and  defer  to  sub- 
stance, and,  therefor,  I  shall  consider  the  aiRdavit  as  a 
further  objection  to  the  amended  account  filed  June  9, 

1887. 

Section  2606,  Code  of  Civil  Procedure,  provides  that 
"  where  an  executor,  administrator,  guardian  or  testamen- 
tary trustee  dies,  the  surrogate's  court  has  the  same  juris- 
diction, upon  the  petition  of  his  successor,  or  of  a  surviv- 
ing executor,  administrator  or  guardian,  or  of  a  creditor, 
or  person  interested  in  the  estate,  or  of  the  guardian's 
ward,  to  compel  the  executor  or  administrator  of  decedent 
to  account  .  .  which  it  would  have  as  against  the  de- 
cedent if  his  letters  had  been  revoked  by  a  surrogate's 
decree.  The  surrogate's  court  has  also  jurisdiction  to 
compel  the  executor,  at  any  time  to  deliver  over  any  of  the 
trust  property  which  has  come  into  his  possession  or 
is  under  his  control 

If  Clark  received  $30,000  as  executor  or  as  partner 
and  invested  the  same  for  the  benefit  of  his  wife,  it  is  well 
settled  that  this  would  simply  be  a  resulting  trust  in  favor 
of  the  original  cestui  que  trust,  or  in  other  words,  that  his 
wife  would  be  a  constructive  trustee. 

Section  2606  is  construed  in  Re  Fithian  (44  Hun,  457). 
Bkady,  J.,  says:  "  The  design  of  this  section  is  to  enlarge 
the  sphere  of  the  accounting.  The  surrogate  may,  upon 
the  accounting,  determine  what  the  representative  executor 
owes  to  the  trust,  but  the  decree  shall  not  be  evidence  con- 
clusive that  the  representative  executor  has  the  assets  to 

pay." 

There  is  no  doubt  but  what  Mrs.  Clark  stands  in  the 
place  of  her  husband  regarding  any  matter  affecting  the 
Fithian  estate,  and  he  could  undoubtedly  have  been  ex- 
amined in  reference  to  this  fund.     Code  Civ.  Pro.  §§  2739, 

2735. 

In  Matter  of  Adams  (2  Redf.  66),  deceased  transferred 
a  bond  and  mortgage  in  his  life-time  to  a  third  party,  who 
transferred  to  deceased's  wife ;  she  was  appointed  execu- 
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trix  and  did  not  account  for  same ;  the  court  held  that  it 
had  the  power  to  compel  her  to  account  for  the  same,  it 
being  shown  that  the  transfer  was  in  fraud  of  creditors. 

In  Adams'  case  the  wife  received  the  bond  as  construc- 
tive trustee,  during  the  life-time  of  the  husband,  and  the 
court  held  she  could  be  examined  concerning  the  same,  and 
must  account. 

This  case  is  claimed  by  respondent's  counsel  to  have  no 
application  on  the  ground — (1)  that  that  was  a  proceed- 
ing in  which  the  executrix  was  accounting  for  herself  and 
not  for  a  decedent.  There  can  be  no  difference,  under  the 
adjudication  in  44  Hun,  457,  supra,  and  my  understanding 
of  section  2606,  between  an  executor  of  an  executor  and 
an  executor  of  the  testator  upon  the  point  of  accounting 
for  the  trust  fund. 

(2)  Because,  in  the  Adams  case,  there  was  no  contest 
that  she  admitted  all  the  facts,  &c.  I  do  not  think  this 
criticism  is  warranted,  Mrs.  Fithian  has  certainly  a  right 
to  examine  Mrs.  Clark  as  to  the  disposition  by  her  or  by 
her  deceased  husband  of  property  she  claims  belonged  to 
the  estate  of  her  testator. 

(3)  That  the  Adams  case  was  admitted  to  be  difficult 
This  cannot  be  regarded  as  serious.  Although  Surrogate 
Htjlse  admitted  the  question  was  a  difficult  one,  he  found 
no  trouble  evidently  in  deciding  the  matter  in  a  very  firm 
and  clear  opinion,  in  which  I  fully  concur. 

(4)  His  fourth  objection  that  no  case  can  be  cited  sus- 
taining the  position  taken  in  the  Adams  case  is  completely 
answered  by  the  fact  that  it  has  never  been  overruled  and 
counsel  presents  no  case  holding  a  contrary  view,  nor 
have  I  been  able  to  find  one. 

In  regard  to  the  point  made  by  respondent's  counsel 
that  Mrs.  Fithian  cannot  file  other  objections  and  the  ref- 
erence must  go  on,  on  the  original  objections  already  made 
by  her,  he  is  right  technically;  she  cannot  file  further  objec- 
tions without  an  order,  but  she  can  apply  to  the  court  for 
leave  to  do  so,  and  this  motion  on  her  part  amounts  to 
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such  an  application.  The  referee,  with  commendable 
caution  in  respect  of  his  powers  under  the  objections  filed, 
was  justified  in  refusing  to  permit  the  examination  of 
Mrs.  Clark.  I  am  inclined  to  believe  that  he  has  the 
power  as  such  referee,  under  sections  1018  and  2546  of 
the  Code,  to  entertain  a  motion  to  amend  an  objection 
and  to  allow  a  further  objection. 

There  is  no  doubt  about  the  power  of  the  surrogate, 
however,  to  grant  such  relief  in  a  proper  case,  as  has  been 
held  repeatedly. 

See  Broughton  v.  Flint  ;(Y4  J^.  T.,  4^6),  where  this 
language  is  used  and  the  rule  very  clearly  stated,  viz., 
'^'  If  the  objections  filed  are  insufiicient,  the  surrogate  may 
allow  further  objections  to  be  filed  from  time  to  time,  but 
this  is  not  within  the  power  of  an  auditor." 

.  Quere :  "  Has  not  a  referee  power  greater  than  those 
of  an  auditor?"  See  also  Peck  v.  Sherwood,  56  JV.  T.  615. 
The  motion  is  granted. 


PASSAYANT  V.  SICKLE 

SUPKEME  COITRT,   FlKST   DEPARTMENT,  NeW   YoKK   CoUNTY, 

Special  Term,  March,  1888. 
§  531. 

£ill  of  pa/rticulars — when  application  for,  denied  because  party  seeking 
has  best  means  of  knowledge. 

"Where,  in  an  action  by  a  judgment  creditor  against  a  debtor  and  his 
assignee,  to  set  aside  a  general  assignment  on  the  ground  that  the 
debtor  has  fraudulently  secreted  for  his  own  benefit  a  large  part  of 
the  property  he  had  at  the  time  he  executed  the  assignment,  and 
failed  to  deliver  it  to  the  assignee,  and  also  that  the  execution  of  the 
assignment  was  the  culmination  of  a  conspiracy  on  the  part  of  the 
debtor  to  fraudulently  obtain  goods,  wares  and  merchandise  from  dif- 
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ferent  creditors  including  the  plaintiff,  for  the  purpose  of  fraudu- 
lently disposing  of  them,  or  a  portion  thereof,  and  with  the  intent 
not  to  apply  the  proceeds  of  such  disposition  to  the  payment  of  his 
creditors,  but  to  reserve  the  same  for  his  own  benefit,  and  by  such 
fraudulent  reservation  and  secretion  to  hinder,  delay  and  defraud 
his  creditors  and  the  debtor  and  his  assignee,  appearing  by  the  same 
attorney  moved  for  a  bill  of  particulars,  of  the  property  which  the 
debtor  had  failed  to  deliver  to  the  assignee  and   had  fraudulently 
secreted  and  reserved  for  his  own  benefit,  with  the  dates  of  such 
reservation  and  the  names  of  the  persons  with  whom   they  were 
made  and  also  of  the  goods  claimed  to  have  been  fraudulently  ob^ 
tained  and  of  what  portion  thereof  was  obtained  by  the  debtor 
for  his  own  hene&t,— Held,  that  considering  the  nature  of    the 
action,  the  relative  position  of  the  parties;  the  fact  that  knowledge 
in  reference  to  the  statements  of  fraud  if  they  existed  was  by  reason 
of  the  possession  of  the  books  and  estate  of  the  debtor,  more  withm 
the  possession  of  the  assignee  than  the  plaintiff,  the  application 
should  be  denied.     [",9,1°] 
Claflm^.  Smith  (13  ^66.  i^.  C.  206),  [5]  Gas  Works  Construction  Co. 
^  Standard  Gas  Light  Co.  (13  iV.  F.  Civ.  Pro.  405).  [5]  distinguished. 
Mayor  «.  The  Bank  (14  If.  T.  Weekly  Dig.  492),  followed.  [6] 
The  particularity  with  which  a  party  should  be  required  to  inform  his 
adversary  as   to   essential  facts  in  controversy,  depends  upon  the 
nature  of  the  facts  and  the  extent  to  which  the  information  may  be 
fairly  presumed  to  be  within  the  cognizance  of  the  respective  parties 
[11     A  party  should  never  be  required  to  make  a  specification  of 
matters,  which  from  their  inherent  character  are  incapable  of  exac- 
titude. [3] 
An  application  for  a  bill  of  particulars  is  addressed  wholly  to  the  dis- 
cretion of  the  court;  whether  it  should  be  granted  or  not  depends  on 
the  particular  circumstances  of  each  case.  [6] 
A  bill  of  particulars  will  not  be  required  of  facts  which  the  party 
seeking  the  particulars  has  better  information  than  his  opponent.  [V] 
nor  of  matters  which  constitute  evidence  rather  than  substantive 
facts.  [2,4] 
Wilson  .>.  Pierson  (13  Fed.  Jtep.  386).    [1]  Wigand   ..   De   Jonge   (18 

Run,  406),  [3]  Newell  v.  Butler  (38  Id.  104),  W  followed. 
A  general  certainty  is  sufficient  in  pleadings  in  equity,  and  though  a 
mere  general  charge  of  fraud  is  not  sufficient  m  an  action  to  set 
aside  a  general  assignment  on  that  ground,  it  is  not  to  be  understood 
that  the  particular  facts  and  circumstances  which  constitute  the 
fraud  should  be  minutely  charged;  it  is  not  necessary  or  proper  that 
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pleadings,  either  at  law  or  in  equity,  should  be  incumbered  with  all 
the  matters  of  evidence  the  plaintiff  may  intend  to  introduce.  [8] 
(Decided  March  28,  1888.) 

Motion  by  defendant  for  an  order  requiring  the  plaint- 
iffs to  furnish  a  bill  of  particulars  of  allegations  contained 
in  their  complaint. 

This  action  was  commenced  January  12,  1888,  by  the 
plaintiffs,  a  number  of  judgment  creditors  of  the  defend- 
ant, Isaac  Sickle,  to  set  aside  an  assignment  for  the  bene- 
fit of  creditors,  made  by  said  Sickle  to  Herman  Passavant, 
on  November  16, 1887. 

On  January  30, 1888,  the  defendant  served  a  demand 
for  a  bill  of  particulars  with  which  the  plaintiffs  failed  to 
comply,  and  thereafter  the  defendants  made  this  motion. 

Other  facts  appear  in  the  opinion. 

Bhimenstiel  (&  Hirsch,  for  defendant  and  motion. 

Carter,  Hughes  &  Crma/rih,  for  plaintiff,  opposed. 

O'Brien,  J, — The  defendant  assignee  asked  for  a  bill  of 
particulars  of  certain  matters  relating  to  plaintiff's  cause 
of  action,  which  alleges  fraud  by  the  assignor,  invalidat- 
ing an  assignment  for  the  benefit  of  creditors,  as  the 
basis  of  the  action,  and  the  particulars  of  the  alleged  fraud 
are  required.  This  same  motion  was  made  before  Mr. 
Justice  Patterson,  and  was  by  him  disposed  of  upon  the 
ground  that  the  moving  papers  were  technically  defective, 
and  upon  that  ground  the  motion  was  denied  with  leave 
to  renew,  so  that  upon  new  affidavits  the  motion  is  pre* 
sented  to  me  upon  its  merits.  The  paragraphs  of  the  com- 
plaint to  which  reference  is  made  are  as  follows : 

"  Thirteenth.  That,  as  plaintiffs  are  informed  and  be- 
lieved, the  said  defendant,  Isaac  Sickle,  failed  to  deliver  to 
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his  assignee  the  said  defendant,  Hermann  Cantor,  all  the 
property  owned  by  him,  or  in  which  he  had  an  interest  at 
the  time  of  making  of  the  said  assignment,  reported  to  be 
a  general  assignment ;  and  that  the  said  defendant,  Isaac 
Sickle,  as  plaintiffs  are  informed  and  believe,  has  fraudu- 
lently secreted  and  reserved  for  his  own  benefit  a  large 
portion  of  the  property  that  he  then  had,  and  executed 
the  said  instrument  with  intent  to  hinder,  delay  and  de- 
fraud his  creditors,  including  these  plaintiffs. 

'•'  Fourteenth.  That,  as  plaintiffs  are  informed  and  beUeve, 
the  said  instrument,  purporting  to  be  a  general  assign- 
ment, is  the  culmination  of  a  conspiracy  on  the  part  of  the 
defendant,  Isaac  Sickle,  to  fraudulently  obtain  goods,  wares 
and  merchandise  from  his  different  creditors,  including 
these  plaintiffs,  for  the  purpose  of  fraudulently  disposing 
of  the  same,  or  a  portion  thereof,  and  with  the  further  in- 
tention not  to  apply  the  proceeds  of  the  said  disposition  to 
the  payment  of  the  claims  of  the  said  creditors,  but  to  re- 
serve the  same  for  his  own  benefit ;  and,  after  greatly  re- 
ducing his  assets  by  such  fraudulent  reservations  and 
fraudulent  secretions,  to  hinder  and  delay  his  said  creditors 
by  the  making  of  the  said  instrument  purporting  to  be  a 
general  assignment." 

The  particulars  asked  for  upon  this  motion,  are :  First. 
A  detailed  statement  of  the  property  which  the  defend- 
ant, Sickle,  failed  to  deliver  to  his  assignee,  which  he 
fraudulently  secreted  and  reserved  for  his  own  benefit ; 
also  the  dates  of  such  reservations  and  the  names  of  the 
persons  with  whom  they  were  made.  Second.  A  detailed 
statement  of  the  goods  claimed  to  have  been  fraudulently 
obtained,  from  whom  such  goods  were  obtained,  and  what 
portion  thereof  was  reserved  by  defendant,  Sickle,  for  his 
own  benefit.  ■  ^         , 

The  assignor  and  assignee,  the  two  defendants  in  this 
action,  are  both  parties  to  the  conveyance  which  is 
alleged  to  be  fraudulent,  and  to  that  extent  may  be 
regarded  as  in  privity  with  each  other. 
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They  appear  by  the  same  attorneys,  and  upon  the 
motion  before  Mr.  Justice  Patterson  joined  in  the  demand 
for  a  bill  of  praticulars,  which,  if  granted  on  the  assignee's 
appUcation,  inures  to  the  benefit  of  the  assignor. 

There  is  nothing  presented  upon  this  motion  as  to  the 
assignee's  knowledge  or  lack  of  knowledge  as  to  the  res- 
ervation. The  defendant  Cantor  has  received  the  books 
and  papers  of  the  assignor  and  has  made  up  a  schedule. 

As  said  by  Judge  Wallace  in  "Wilson  v.  Pierson 
[1]  (13  Fed.  Rep.  386):  "  The  particularity  with  which  a 
defendant  should  be  required  to  inform  his  adversary 
as  to  essential  facts  which  are  in  controversy  depends 
upon  the  nature  of  the  facts  and  the  extent  to  which  the 
information  may  be  fairly  presumed  to  be  within  the 

cognizance  of  the  respective  parties. 
[3]  "A  party  should  never  be  required  to  make 
specification  of  the  matters  which  from  their  inherent 
character  are  not  capable  of  exactitude,  or  which  con- 
stitute evidence  rather  than  substantive  facts,  nor  to 
require  information  which  is  more  presumably  within  the 
knowledge  of  the  adversary  than  his  own," 

There  is  no  vagueness  or  uncertainty  about  the  allega- 
tions of  the  complaint,  the  facts  stated  being,  first,  a  failure 
to  pass  over  the  entire  property  to  the  assignee  and  a  re- 
servation with  intent  to  defraud  creditors,  and,  second, 
a  scheme  to  defraud,  including  the  acquisition  of  goods  on 
credit,  and  the  disposition  of  them  for  cash,  and  a  reserva- 
tion for  the  benefit  of  the  assignor. 
[3]  In  Wigand  v.  Dejonge   (18  Hun^  406),  it  is  said 

that  "  if  the  information  sought  is  in  the  possession  of 
the  party  asking  it,  then  it  will  be  plain  that  the  applica- 
tion for  specific  details  should  be  denied,  if  it  appears  in 
addition  that  the  parties  from  whom  the  particulars  are 

asked  are  not  in  a  situation  to  answer  the  demand." 
[*]  In  Newell  v.  Butler  (38  Hun,  104),  it  was  said : 

"  The  result  of  the  numerous  adjudications  relating 
to  the  scope  and  nature  of  a  bill  of  particulars  is,  that  its 
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only  proper  office  is  to  give  information  of  the  proposition 
which  plaintiff  intends  to  prove  in  respect  to  any  material 
and  issuable  facts  in  the  case,  but  not  to  disclose  the  evi- 
dence relied  upon  to  establish  any  such  proposition." 

I  have  not  overlooked  the  cases  of  Claflin  v.  Smith  (13 
Ahh.  JSr.  G.  206),  and  Gas  Works  Co.  v.  Gas  Light  Co.  (13 
N.  T.  Civ.  Pro.  405).    In  the  former  case  a  bill  of  par- 
[5]    ticulars  was  ordered.    In  that  case,  however,  the  mo- 
tion was  made  by  one  set  of  creditors  seeking  to  sustam 
the  assignment  against  another  set  of  creditoi-s  seeking  to 
set  it  aside  on  the  ground  of  fraud.    The  present  case 
seems  to  me  to  be  clearly  distinguishable,  for  while  in 
Claflin  V.  Smith  it  was  evident  that  the  persons  seeking 
the  information  did  not  know  the  facts,  nor  were  they  in 
a  position  to  know,  and  as  the  learned  justice  there  said: 
"  The  plaintiff  in  such  a  case  may  be  compelled  to  furnish 
a  biU  of  particulars  of  the  time  and  place  of  the  acts  and 
things  which  he  intends  to  prove  as  showing  fraudulent 

intent." 

What  was  said  in  Mayer  v.  The  Bank  (14  iV.  r. 
[6]  WeeUy  Digest  492)  is  applicable  here.  These  appli- 
cations are  addressed  wholly  to  the  discretion  of  the 
court.  Whether  it  shall  be  granted  or  not  depends  on 
the  particular  circumstance  of  each  case.  Conflict  m  the 
authorities  is  due  to  the  lack  of  similarity  between  the 
cases  presented  for  decision.  i       «?    + 

Upon  a  complaint  it  appears  to  me  that  the  effect 
m     of  requiring  the  plaintiff  to  furnish  a  bill  of  particu- 
lars will  not  only  be  to  compel  him  to  disclose  much 
of  his  evidence,  but  would  be  a  hardship. 

The  complaint  itself  appears  to  me  to  satisfy  the 
[8]  rules  applicable  to  equity  pleadings.  A  general  cer- 
tainty is  sufficient  in  pleadings  in  equity,  and,  though  a 
mere  general  charge  of  fraud  is  insufficient,  it  is  not  to  oe 
understood  that  particular  facts  and  circumstances  wmcn 
confirm  and  assist  should  be  minutely  charged.  It  is  noi 
necessary  or  proper  that  pleadings  at  law  or  in  equity 
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should  be  incumbered  with  all  the  matters  of  evidence  the 
plaintiff  may  intend  to  introduce  {Wait  on  Fraudu- 
lent Conveyances,  §  142). 

Were  the  plaintiffs  compelled  to  state  the  persons 
P]     with  whom  and  times  when  and  the  manner  in  which 

the  defendant  had  fraudulently  disposed  of  his  prop- 
erty, in  a  bill  of  particulars,  they  would  upon  the 
trial  be  confined  to  such  proof,  yet  they  might  be  in  a 
position  without  being  possessed  of  this  knowledge  to 
establish  2i;prinia  facie  case  by  showing  such  a  gross 
deficiency  between  the  assets  which  the  assignor  turned 
over  to  the  assignee,  and  the  assets  which  under  ordinary 
business  dealings  he  should  have  had  at  the  time  of  his  as- 
signment, as  to  put  the  defendants  to  their  proof. 

Considering  the  nature  of  the  action  itself  and  the 
[10]    relative  positions  of  the  parties  and  the  facts  that 

the  knowledge  in  reference  to  the  statements  of  fraud 
if  they  existed  are,  by  reason  of  the  possession  of  the 
books  and  of  the  entire  estate  of  the  assignors,  more  with- 
in the  possession  of  the  assignee,  this  application  is  denied, 
without  costs. 
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VAN  SINDEREN,  as  tettstee,  etc.,^).  LAWRENCE. 

SuPKEME  Court,  First  Department,  New  York  County, 
Special  Term,  February,  1888. 

§§  481,  2745,  2812. 

Pleading— mfficiency  of  cwnplaint—SurrogaU's  courlr— power  to  adjudi- 
cate upon  validity  of  release  in  proceedings  for  acccounting 
of  executor  or  trustee. 

Where  a  complaint  set  forth  the  appointment  of  the  plaintiff  as  execu- 
tor and  testamentary  trustee  under  a  will,  the  payment  to  the  de- 
fendant of  a  legacy  given  him  by  said  will,  the  execution  and  deliv- 
ery to  him  of  a  general  release  of  all  his  interest  in  the  estate,  the 
settlement  of  the  plaintiff's  accounts  and  his  discharge  as  executor, 
and  that  since  that  time  he  had  never  acted  as  trustee  for  the  plaintiff 
under  the  will,  but  had  acted  as  trustee  for  other  persons  under 
such  will,  the  institution  of  proceedings  in  the  surrogate's  court  for 
settlement  of  his  account  as  trustee,  the  filing  of  his  accounts,  the 
intervention  of  the  defendant  and  the  filing  of  objections  by  him; 
that  the  surrogate  has  refused  to  pass  upon  the  validity  of  the  re- 
lease on  the  ground  of  want  of  power,  and  that  a  referee  appointed 
to  examine  into  the  accounts  had  also  refused  to  pass  upon  the  validity 
of  the  release  for  the  same  reason;  that  the  surrogate  had  no  juris- 
diction to  pass  upon  the  validity  of  the  said  release  and  its  conclu- 
siveness upon  the  parties  to  it,  nor  suflacient  equitable  jurisdiction  to 
protect  the  plaintiff's  rights  ;  that  the  defendant's  contest  was  not 
made  in  good  faith,  but  simply  for  the  purpose  of  harassing  the 
plaintiff  and  interfering  with  the  settlement  of  his  accounts  ;  and 
that  unless  the  defendant  was  restrained  from  further  proceeding 
before  the  surrogate,  the  plaintiff  and  the  estate  will  be  greatly  dam- 
aged ;  and  asked  as  relief  that  the  defendant  be  adjudged  to  have 
been  fully  paid  his  share  in  the  estate  ;  that  the  general  release  be 
adjudged  an  effectual  and  conclusive  discharge,  and  that  the  defend- 
ant be  restrained  and  enjoined  from  further  interfering  with  the 
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estate,  the  plaintiff,  and  the  settlement  of  his  account, — Held,  that  the 
complaint  stated  a  good,  equitable  cause  of  action;  that  the  facts  al- 
leged entitled  the  plaintiff  to  come  into  a  court  of  equity  and  there 
seek  repose  by  calling  on  the  defendant  to  disclose  and  set  up  the 
facts  upon  which  he  claimed  that  the  release  was  invalid  ;  that  the 
defendant  could  not  nurse  and  keep  back  his  undisclosed  contention 
until  time  had  affected  his  opponent's  ability  to  meet  it,  nor  could  he 
be  permitted  to  harass  the  trustee  by  resorting  from  time  to  time  to 
a  forum,  which,  though  possibly  clothed  with  jurisdiction  to  psss 
upon  his  claim,  could  not  prevent  the  repetition  of  the  attack  nor 
render  such  a  final  judgment  as  would  forever  quiet  the  controversy. 

Upon  the  settlement  of  the  accounts  of  a  testamentary  trustee,  the  sur- 
rogate has  not  jurisdiction  to  pass  upon  the  validity  of  a  release  ex- 
ecuted by  a  legatee  of  his  share  and  interest  in  the  estate.  The  same 
rule  applies  in  the  case  of  testamentary  trustees  .as  in  the  case  of 
executors. 

Wright  V.  Flemming  (76  N.  T.  516),  followed. 

{Decided  Febnuxry  29,  1888.) 

Demurrer  to  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

TJie  complaint  in  this  action  set  forth  that  on  February 
2, 1865,  letters  testamentary  under  the  will  of  WiUiam 
Lawrence,  deceased,  were  issued  by  the  surrogate's  court 
of  the  county  of  New  York,  to  the  plaintijff  as  executor  and 
trustee ;  that  the  will  primarily  provided  among  other 
things  for  a  trust  for  the  defendant,  but  that  the  trust  at 
the  option  of  the  plaintiff  and  the  consent  of  the  defend- 
ant under  and  by  the  terms  of  a  codicil  to  said  will,  should 
be  made  a  legacy;  that  in  1866  the  option  was  exercised 
by  the  plaintiff  and  the  consent  given  by  the  defendant, 
and  the  trust  became  a  legacy ;  that  in  May,  of  the  same 
year,  the  plaintiff,  who  was  of  full  age  and  of  sound  mind 
and  memory,  executed  a  general  release  to  the  plaintiff  of 
all  his  interest  in  the  estate  both  real  and  personal;  that 
on  October  15, 1867,  the  plaintiff's  accounts  as  executor,  in- 
cluding the  legacy  paid  to  the  defendant,  were  finally  set- 
tled by  a  decree  of  the  surrogate  of  New  York  county,  and 
VOL.  XIV.— 5. 
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the  plaintiff  was  discharged  as  executor ;  that  this  decree 
has  never  been  attacked  or  set  aside  since  the  entry  there- 
of, and  plaintiff  has  since  been  acting  as  trustee  under  the 
will,  but  never  as  trustee  for  the  defendant  in  any  respect 
whatever;  that  on  January  19,  1887,  plaintiff  instituted 
proceedings  in  the  surrogate's  court  of  K ew  York  county 
for  a  settlement  of  his  accounts  as  trustee;  that  the 
accounts  were  duly  filed  and  objections  thereto  duly  made 
by  certain  beneficiaries  and  a  referee  was  appointed  to 
hear  the  evidence  on  such  accounts  and  objections ;  that 
before  the  parties  proceeded  with  the  reference,  the  defend- 
ant, alleging  himself  to  be  interested  in  the  estate,  applied 
to  the  surrogate  for  leave  to  appear  before  the  referee 
and  file  objections  to  the  plaintiff's  accounts;  that  the 
plaintiff  opposed  the  application  and  presented  the  general 
release  above  referred  to,  but  the  surrogate  refused  to  pass 
upon  its  validity  or  invalidity,  and  allowed  the  defendant 
to  apjDear  upon  the  reference  and  contest  the  accounts ; 
that  on  the  reference  the  defendant  attempted  to  prove  his 
interest  in  the  estate  and  the  plaintiff  again  offered  the 
general  release  in  evidence  as  a  conclusive  bar  to  the  de- 
fendant's claim,  but  the  referee  refused  to  admit  the  same 
in  evidence  on  the  ground  that  he  was  without  power  to 
adjudicate  upon" its  vahdity;  that  the  application  of  the  de- 
fendant to  the  surrogate  was  not  made  in  good  faith,  and 
his  contest  of  the  plaintiff's  accounts  was  had  for  the  pur- 
pose of  embarrassing  the  plaintiff  in  the  settlement  there- 
of and  of  delaying  and  interfering  with  the  administra- 
tion of  the  said  estate.  The  complaint  demanded  judgment. 
(1)  That  the  general  release  executed  by  the  defendant  to 
the  plaintiff  be  adjudged  a  conclusive  discharge  of  all  the 
interests  of  the  defendant  in  the  estate  of  TTilliam  Law- 
rence, deceased.  (2)  That  the  defendant  be  adjudged, 
perpetually  enjoined  from  taking  any  proceedings  in  the 
surrogate's  court  for  New  York  county,  in  relation  to  or 
in  violation  of  said  general  release.     (3)  That  defendant 
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be  enjoined  pendente  lite  from  taking  any  such  proceed- 
ings in  said  surrogate's  court.    ;; 

On  December  8,1887,  a  temporary  injunction  against 
further  proceedings  in  the  surrogate's  court  was  granted 
by  Mr.  Justice  Donohue,  and  on  December  28,  1887,  that 
injunction  was  continued  by  the  special  term  of  this  court 
•during  the  pendency  of  this  action.  The  defendant  de- 
murred to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  for  action. 

Albert  Bach,  for  defendant  and  demurer. 

Eugene  L.  Richards  {Alexander  c&  Greene,  attorneys), 
for  plaintiff,  opposed. 

Baheett,  J. — The  question  presented  by  this  demurrer 
is  not  precisely  the  same  as  that  which  arose  upon  the 
motion  for  an  injunction.  It  is  true,  of  course,  that  if  no 
cause  of  action  was  shown,  the  plaintiff  was  not  entitled 
to  an  injunction.  The  converse  does  not  necessarily  fol- 
low. Facts  sufficient  to  entitle  the  plaintiff  to  some 
relief  may  be  set  forth  and  yet  these  facts  may  be  insuf- 
ficient to  entitle  him  to  the  particular  injunction  prayed 
for  pendente  lite.  The  relief  here  demanded  is  in  part 
that  the  defendant  be  adjudged  to  have  been  fully  paid  his 
share  in  the  estate,  and  that  a  general  release,  given  by 
him  to  the  plaintiff,  upward  of  twenty  years  ago,  be 
adjudged  an  effectual  and  conclusive  discharge. 

Facts  from  which,  if  true,  this  or  similar  relief  should 
follow  are  fully  stated,^viz.,  that  plaintiff's  accounts  as 
executor  were  finally  settled  in  1867 — more  than  a  year 
after  the  release  was  given ;  that  the  decree  on  such  settle- 
ment includ  ed  the  defendant's  share  of  the  estate;  that  such 
decree  has  never  been  questioned,  or  attacked;  that  the  de- 
fendant's present  claims  are  made  in  bad  faith,  for  the 
sole  purpose  of  harassing  the  plaintiff,  delaying  the  settle- 
ment of  his  accounts  as  testamentary  trustee  and  hinder- 
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ing  the  administration  of  the  estate  ;  that  the  surrogate 
has  no  jurisdiction  to  adjudicate  upon  the  validity  of  the 
release ;  that  in  fact  the  surrogate  has  so  held  and  has  per- 
mitted the  defendant  to  intervene  upon  the  accounting — 
notwithstanding  the  release — upon  the  ground  that  he  had 
no  such  jurisdiction;  and  that  the  referee,  to  whom  the  ac- 
counts were  sent  has  actually  refused  to  admit  the  release, 
upon  the  same  ground. 

These  facts  certainly  entitle  the  plaintiff  to  come  into 
a  court  of  equity  and  there  seek  repose,  by  calling  on  the 
defendant  to  disclose  and  set  up  the  facts  upon  which,  at 
this  late  day,  he  claims  invalidity.  The  defendant  cannot 
nurse  and  keep  back  his  undisclosed  contention  until  time 
has  affected  his  attorney's  ability  to  meet  it ;  nor  will  he 
be  permitted  to  harass  his  trustee  by  resorting  from  time 
to  time,  to  a  forum  which,  though  possibly  clothed  with 
jurisdiction  to  pass  upon  his  alleged  grievance,  cannot 
prevent  a  repetition  of  the  attack  nor  render  such  a  final 
judgment  as  will  forever  quiet  the  controversy. 

These  considerations  are  perhaps  sufficient  to  dispose 
of  this  demurrer.  But  I  have  also  considered  the  question 
of  jurisdiction  and  of  the  right  to  an  injunction,  and  upon 
this  question  I  am  also  with  the  plaintiff.  It  is  clear  that 
unless  the  Code  makes  a  distinction,  in  the  matter  under 
discussion,  between  an  executor  and  a  testamentary  trus- 
tee, the  case  of  Wright  v.  Fleming,  (76  JT.  Y.  517),  is  di- 
rectly in  point  and  decisive  against  the  demurrer.  The 
plaintiff  here  has  done  precisely  what  the  court  said  would 
entitle  the  plaintiff  there  to  an  injunction  and  to 
affirmative  relief  founded  upon  the  validity  of  the  release. 
He  has  made  averments  which  tender  the  distinct  issue 
upon  such  validity  and  which  require  an  adjudication  upon 
whatever  claim  of  invalidity  the  defendant  may  set  up. 

That  was  the  case  of  an  executor  where,  it  seems  to 
be  conceded,  the  surrogate  had  no  jurisdiction  to  pass 
upon  the  validity  or  invalidity  of  the  release.  A  different 
rule  is  claimed  in  the  case  of  a  testamentary   trustee. 
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There,  it  is  contended,  the  present  Code  has  extended  the 
surrogate's  authority,  upon  a  judicial  settlement  of  the 
accounts,  so  as  to  confer  the  jurisdiction  in  question.  In 
this  view  I  cannot  concur.  The  "  controversy  "  contem- 
plated by  section  2812  of  the  Code  is  not  such  as  may  rise 
respecting  the  right  of  a  party  to  share  under  the  terms 
of  the  will.  It  was,  by  the  language  used  in  this  section, 
undoubtedly  intended  to  cover  disputed  claims  of  third 
persons  against  the  estate.  That  is  all  that  is  claimed  for 
it  by  Mr.  Eedlield  {Law  <md  Practice  Surrogate's  Court, 
second  edition,  page  677),  and  the  comparison  of  the  en- 
tire section  with  section  2745,  regarding  executors,  satis- 
fies me  that  it  is  all  that  can  reasonably  be  claimed  for  it. 
A  review  of  all  the  proceeding  of  the  Code  with,  regard 
to  executors  and  testamentary  trustees  favors  this  con- 
struction. As  was  said  by  Surrogate  Eollins  in  the  Matter 
of  Eoosevelt,  5  Redf.,  611.  "  They  disclose  an  evident 
purpose  on  the  part  of  the  Legislature  to  give  to  the  sur- 
rogate precisely  the  same  authority  in  reference  to  testa- 
mentary trustees  with  which  he  is  invested  as  regards 
executors.  It  will,  indeed,  be  found  upon  the  critical  ex- 
amination that,  with  scarcely  an  exception,  every  section 
which  relates  to  the  accounting  of  an  executor  and  the 
settlement  of  a  decedent's  estate,  is  elsewhere  repeated, 
mutatis  mutandis,  in  reference  to  testamentary  trustees." 

It  may  well  be  that  the  Legislature  designed  to  extend 
the  surrogate's  authority  upon  the  accounting  of  testa- 
mentary trustees  with  regard  to  ordinary  claims  against 
the  estate;  but  it  certainly  has  evinced  no  such  purpose- 
but  rather  the  opposite— with  regard  to  claims  under  the 
terms  of  the  will.  Section  2804  provides  that  when  a 
person  is  entitled,  by  the  terms  of  the  will,  to  the  payment 
of  money,  or  the  delivery  of  personal  property,  by  a 
testamentary  trustee,  he  may  present  his  petition  praying 
for  a  decree  directing  payment  or  delivery  accordingly. 

Section  2805  then  provides  that  upon  the  doubt  being 
thrown  by  the  trustees'  answer  upon  the  validity  and 
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legality  of  the  claim,  a  decree  must  be  made  dismissing 
the  petition  witliout prejudice  to  an  action  for  an  accounting. 

This  is  a  plain  indication  of  a  continuous  purpose  on 
the  part  of  the  Legislature  not  to  confer  upon  a  court 
which  "exercises  a  peculiar  and  limited  jurisdiction" 
(StiUweU  -y.  Carpenter,  59  N.  Y.  414),  the  general  powers 
of  a  court  of  equity.  It  may  be  said  that  section  2804 
and  2805  have  reference  to  a  direct  application  at  an 
early  period  of  administration,  while  the  power  conferred 
by  section  2812  is  limited  to  the  final  settlement  of  the 
trustee's  accounts.  The  answer  is,  that  there  would  be 
less  propriety  in  permitting  such  contentions  before  the 
surrogate  upon  the  settlement  of  the  accounts  than  upon  a 
direct  application  confused  or  complicated  by  no  other 
issues.  My  conclusion  is  that  it  was  not  intended  by  section 
2812  to  confer  upon  the  surrogate  the  powers  of  a  court 
of  equity  in  actions  to  set  aside  releases  of  claims  under 
the  wiU  for  fraud  or  in  actions  to  sustain  and  enforce 
such  release  because  of  signers  in-equitable  assertion  of  re- 
leased claim. 

It  follows  that  the  plaintiff  must  have  judgment  over- 
ruling the  demurrer,  with  costs,  but  with  leave  to  the 
defendant  to  answer  within  twenty  days  on  payment 
of  such  costs. 
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KOEHLER  V  FARMERS'  &  DROYERS'  BANK. 

Supreme  Couet,  First  Department,  II^ew  York  County, 
Special  Term,  March,  1888. 

§§  610,  769. 

Contempt — WTien  one  violating  injunction  order  punishable  as  for  em- 

tempt,  although  it  was  not  served  on  him — When  vacation 

of  injunction  order  void  and  therefore 

no  excuse  for  its  violation. 

It  is  not  absolutely  necessary  that  an  injunction  enjoining  the  commis- 
sion or  doing  of  an  act  should  be  personally  served  upon  the  person 
enjoined,  but  if  he  has  knowledge  thereof  he  is  guifty  of  a  con- 
tempt, in  case  he  disobeys  it,  and  may  be  punished  civilly  there- 
for, [1,4]     Section  610  of  the  Code  of  Civil  Procedure,— providing 
for  the  service  of  injimction  orders, — ^has  not  abrogated  this  rule.  [2] 
It  seems,  that  vmless  personal  service  is  made  of  an  injunction  order, 
that  willful  and  deliberate  intent  essential  to  constitute  a  criminal 
contempt  is  wanting  in  case  it   is  violated ;  and  one  violating  it, 
although  havmg  knowledge  of  the  order,  cannot  be  punished  as  for 
a  criminal  contempt.  [3] 
It  seems,  that  where  an  order  requkes  the  performance  of  an  affirmative 
act, — as,  e.  g.,  to  pay  alimony,  to  appear  and  be  examined  or  to  exe- 
cute a  conveyance,— the  order  must  be  personally  served  or  its  dis- 
obedience cannot  be  punished  as  a  contempt.  [3] 
Upon  an  application  to  punish  a  party  for  contempt  in  failing  to  obey  a 
lawful  mandate  of  the  court,  no  inquiry  into  the  merits  of  the  order 
will  be  allowed.  [5] 
An  injunction  order  may  be  properly  granted  in  an  action  pending  in 
the  supreme  court  in  the  first  department,  restraining  proceedings 
in  an  action  brought  by  the  defendant  therein  pending  in  the  same 
court  in  Westchester  county.  [«] 
Where  an  injunction  order  was  granted  in  an  action  pending  in  the  first 
district,  restraming  the  proceeding  in  an  action  in  the  second  dis- 
trict, and  thereafter  an  order  was  made  expa^te  by  a  justice  of  the 
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supreme  court  in  the  second  district  vacating  such  injunction,— 
mid.  that  the  order  vacating  the  injunction  was  absolutely  void  as 
being  made  contrary  to  law  and  without  jurisdiction,  for  the  rea- 
sons, (1)  that  section  769  of  the  Code  of  Civil  Procedure  prohibits 
a  justice  of  the  supreme  court  other  than  those  of  the  first  district 
from  making  any  orders  in  cases  pending  and  triable  in  the  first 
district ;  (2)  that  an  ex  parte  application  to  vacate  an  injunction -can 
only  be  made  to  the  justice  granting  the  order  or  to  the  general 
term  ;  (3)  that  the  injunction  order  was  not  governed  by  rule  37  of 
the  general  rules  of  practice,  because  that  rule  applies  only  to  stays 
in  the  action  itself,  and  also  for  the  reason  that  the  order  was  made 
in  an  action  pending  and  triable  in  the  first  district.     [7] 

Gere  v.  New  York  Central  &  Hudson  River  R.  R.  Co.  (38  Hun  231) 
followed.  [8] 

Where  an  order  vacating  an  injunction  order  is  void,  a  party  violating 
the  injunction  is  guilty  of  a  contempt,  and  where  the  rights  of  a 
party  to  an  action  in  which  the  order  was  procured,  were  prejudiced 
thereby,  he  is  liable  to  be  proceeded  against  by  attachment.  [9] 

While  there  may  be  some  justification  for  the  disobedience  by  a  layman 
of  an  injunction  order  of  which  he  has  knowledge  but  which  has 
not  been  personally  served  upon  him  by  reason  of  the  fact  that  he 
has  no  knowledge  of  the  penalty  he  incurs  by  not  obeying  it,  this 
rule  does  not  apply  to  an  attorney,  [loj 

{Decided  March  31,  1888.) 

K  J.  Myers,  for  plaintiff  and  motion. 
Close  (&  Robertson,  for  defendant,  opposed. 

O'Beien,  J.— This  is  a  motion  to  punish  Odle  Close,  an 
attorney,  and  Alonzo  B.  Thacker,  cashier  of  the  Farmers' 
and  Drovers'  Bank,  for  contempt  in  violating  an  injunc- 
tion granted  herein. 

On  March  6,  1888,  an  injunction  was  granted  in  this 
action,  returnable  on  March  9, 1888,  enjoining  and  restrain- 
ing the  defendant,  its  agents  and  attorneys,  from  further 
proceeding  in  an  action  brought  by  the  Farmers'  and 
Drovers'  Bank  against  Koehler,  and  then  pending  at  law 
in  the  Westchester  circuit  of  this  court.  The  original  ap- 
phcation  for  the  injunction  was  made  to  Mr.  Justice 
Patteeson,  who,  after  hearing  the  motion,  denied  it,  with 
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leave  to  renew  on  presenting  the  complaint  and  security 
for  the  payment  of  the  bank's  claim.  Pursuant  to  the 
leave  granted,  application  was  made  and  granted,  the  or- 
der being  based  upon  the  complaint,  affidavit,  &c.,  and  an 
undertaking  (in  $4,500)  to  pay  any  judgment  which  might 
be  recovered  in  the  action  enjoined  and  stayed  by  the 
order  of  March  6,  1888.  The  injunction,  order  and  under- 
taking as  set  forth  were  served  by  leaving  the  same  with 
the  clerk  in  charge  of  the  office  of  Mr.  Close,  on  March  6. 
On  March  7,  the  case  of  the  Bank  against  Koehler,  being 
«et  down  for  trial  on  that  day  at  White  Plains,  was  called 
up  by  Mr.  Close  and  judgment  taken  as  by  default.  The 
proceedings  taken  by  Mr.  Close  appear  fully  in  the  steno- 
grapher's minutes  and  the  affidavit  of  Mr.  Close  himself. 
The  stenographer's  minutes  state  the  following:  "Mr. 
Hyers  presented  an  order  made  by  Justice  O'Brien,  of 
New  York  city,  staying  the  proceedings  until  March  9. 
Thereupon  the  counsel  for  the  plaintiff  moved  to  vacate 
the  order  as  far  as  it  interfered  with  the  trial  of  this  action, 
and  the  motion  was  granted  and  the  order  was  vacated." 
Mr.  Close's  affidavit  is  more  clear  in  its  statement  as- to 
the  service  and  subsequent  steps  on  the  trial : 

"And  this  deponent  further  saith  that  on  March  6, 1888, 
•deponent  was  served  with  an  order  to  show  cause  in  this 
action  by  leaving  the  same  at  his  office,  returnable  on 
March  9,  1888,  at  the  chambers,  special  term,  in  this  city, 
and  meanwhile  staying  plaintiff's  proceedings  in  the  action 
of  the  Bank  against  Koehler:  and  this  deponent  further 
says,  that  on  March  7,  1888,  the  said  action  of  the  Bank 
-y.  Koehler  was  reached  on  the  calendar  of  the  Westchester 
circuit;  that  the  defendant  appeared  and  answered  here- 
in by  Joseph  Meyers,  and  claimed  to  the  court  that  plaint- 
iff's proceedings  in  said  action  were  stayed  by  the  order 
made  on  March  6,  by  Mr.  Justice  O'Brien,  whereupon  Mr. 
Justice  Dykman,  presiding  at  said  circuit,  on  motion  of 
plaintiff's  counsel,  opposed  by  defendant's  counsel,  made 
an  order  vacating  the  order  made  by  Mr.  Justice  O'Brien, 


U  CIYIL  PROCEDURE  REPORTS. 


Koehler  v.  Farmers'  and  Drovers'  Bank. 


on  March  6,  1888,  in  so  far  as  said  order  stayed  the  pro- 
ceedings of  the  plaintiff  in  the  action  of  the  Bank  against 
Koehler.  On  the  making  of  which  order  by  Justice 
Dykman,  Mr.  Joseph  J.  Meyers  appeared  and  took  excep- 
tion to  the  decision,  a  copy  of  which  order  is  hereto  an- 
nexed, and  also  a  copy  of  the  minutes,  and  after  the 
making  of  such  order,  so  vacating  said  stay,  deponent 
made  the  necessary  proof  and  took  judgment  in  said  action 
of  the  Bank  against  Koehler." 

The  grounds  relied  upon  to  justify  the  violation  of  the 
injunction  are :  first,  that  no  personal  service  of  the  order 
was  made  on  them,  that  they  are  charged  with  violating; 
second,  that  the  stay  on  March  6,  was  obtained  in  viola- 
tion of  rule  37  of  the  General  Rules  of  the  supreme  court 
third,  the  defendant,  appearing  at  the  trial  and  having 
given  notice  of  the  injunction,  and  having  taken  an  ex- 
ception to  the  order  vacating  the  same,  was  now  estopped 
from  claiming  that  such  a  stay  was  not  rightfully  vacated 
by  the  court.  This  last  contention  is  trivial,  the  Mr. 
Meyers  appearing  not  being  the  attorney,  but  a  clerk  of 
that  name  who  was  sent  to  call  the  attention  of  the  court 
and  the  plaintiffs  to  the  injunction. 

The  first  ground,— that  thq.  injunction  was  not  served 
as  required  by  section  610  of  the  Code,— is  not  conclusive 
upon  this  motion,  even  assimiing  that  the  bank  has  not 
waived  any  irregularity  in  the  service  by  appearing  to 
contest  it,  and  adjourning  the  hearing  upon  the  merits 
without  raising  the  objection  to  the  mode  of  service,  and 
even  assuming  that  the  attorney  can,  in  a  subsequent  and 
independent  proceeding,  claim  that  a  proper  service  was 
not  made,  which  I  think  extremely  doubtful  (Hart  v. 
Johnson,  43  Bun,  505;  Newell  v.  Cutler,  19  Id,  74; 
Cooley  V.  Lawrence,  5  Duer,  605 ;  XJtica  B'k  v.  Bewell,  9 
Ahh.  Pr.  385),  yet  the  disposition  of  this  motion  is  to  be 
made,  in  my  opinion,  upon  other  and  more  substantial 
grounds. 

The  moving  papers  show  that  this  motion  to  punish 
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for  contempt  is  not  alone  predicated  on  the  affidavit  of 
service  of  the  injunction  order  and  the  papers  upon  which 
it  was  granted,  but  upon  the  further  fact  that  after  posi- 
tive notice  had  been  given  and  knowledge  acquired  by 
them  that  the  injunction  had  been  issued,  in  violation 
thereof,  they  proceeded.     It  is  not  absolutely  necessary 

that  the  injunction  papers  should  be  served  to  bring  a 
[1]    party  into  contempt  for  a  violation  thereof.     It  is 

sufficient  if  the  injunction  is  brought  to  the  notice 
and  knowledge  of  the  party  against  whom  it  is  directed 
{ITigh  on  Injunction,  2  ed.  §  1422,  and  cases  cited). 

In  Waifs  Practice  (vol.  2,  pp.  112,  113),  the  rule  is 
thus  stated :  "  "Where  the  defendant  has  not  been  person- 
ally served  with  the  injunction,  but  has  knowledge  that 
an  order  has  been  issued,  directed  to  him,  requiring  him 
to  refrain  from  the  performance  of  certain  specified  acts, 
he  will  be  held  liable  for  contempt  if  he  disobey  the  order, 
and  will  be  punished  by  fine  to  the  extent  of  the  pecuniary 
damage  suffered  by  the  plaintiff,  although  he  cannot  be 
adjudged  guilty  of  a  criminal  contempt,  and  subjected  to 

additional  penalties  therefor." 
[2]  This  rule  of  law  is  not  repealed  or  abrogated  by 

section  910  of  the  Code,  which  only  provides  as  to 
the  mode  of  service. 
•  The  distinction  between  civil  and  criminal  contempts 

adverted  to  upon  the  argument  is  defined  in  Paige  v. 
[3]     Davison  (37  N.    T.   235).     In    the  latter,  personal 

service  is  necessary,  as  without  it,  that  willful  and 
deliberate  intent,  essential  to  constitute  a  criminal  con- 
tempt, is  wanting.  There  is  another  distinction  to  be 
observed  between  orders  of  injunctions  requiring  the  per- 
formance of  some  affirmative  act  and  those  prohibiting 
and  forbidding  the  performance  or  committal  of  an  act — in 
the  former  class,  orders  to  pay  ahmony  (Sandf ord  v.  Sand- 
ford,  40  J?im,540  ;  S.  C,  9  N.  T.  Civ.  Pro.  289),  orders 
requiring  parties  to  appear  and  be  examined  (McCaulay 
V.  Pahner,  9  N.  Y.  Civ.  Pro.  390;  S.  C,  38  Rim,  38;  Tebo 
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V.  Baker,  17  J^.  T.  33),  to  execute  a  conveyance  and 
other  afarmative  acts,  there  must  be  personal  service 
upon  the  party. 

Where,  however,   an  injunction  has  been   granted, 

enjoining  the  commission  or  doing  of  an  act,  per- 

[4]     sonal    service    is   not   essentially  necessary.      It  is 

sufficient  if  the  party  has  received  reasonably  certain 

notice  and  knowledge  that  an  injunction  has  been  issued. 

In  Li\nngston  v.  Swift  (23  How.  Pr.  1),  the  justice 

says :     "I  thinlc  knowledge  of  the  injunction,  information 

of  its  contents,  presence  in  court  when  it  was  made,  would 

be  fully  sufficient  to  impose  upon  the  defendants  the  duty 

of  obeying." 
[5]  As  to  the  other  two  grounds  relied  upon  by  Mr. 

Close,  they  will  be  sufficiently  considered  in  determin- 
ing the  question  presented  as  to  whether  the  parties  were 
guilty  of  misconduct  for  failure  to  obey  a  lawful  mandate 
of  this  court.     In  determining  this  no  inquiry  into  the 
merits  of  the  order  will  be  allowed  (People  ex  rel  Dav  v. 
Bergen,  53  iT.    T.  404).      It  is  proper,  however,  that  I 
should  say  that  the  court  had  jurisdiction  to  grant  the 
injunction    order   in    this   action  pending  in   the   first 
judicial  district,  restraining  the  proceedings  in  the 
[6]     action  of  the  Farmers'  &  Drovers'  Bank  pending  in 
the  circuit  court  in  Westchester  county  (Erie  R.  R. 
Co.  V.  Ramsay,  45  iT.  Y.  637 ;  Fielding  v.  Lucas,  87  iT. 
Y.  197 ;  Pfohl  v.  Simpson,  50  Row.  Pr.  341). 

The  decision  of  Mr.  Justice  Pattekson  on  the  former 
application  is  an  adjudication  that  the  facts  warranted  the 
interference  of  the  equitable  powers  of  the  court  in  the 
first  instance,  and  until  the  injunction  order  was  modified, 
vacated  or  set  aside,  persons  having  notice  and  knowledge 
were  bound  to  obey  it  as  a  legitimate  and  valid  order  of 
the  court. 

Without  discussing  at  length  the  reasons,  I  am  clearly 
of  opinion  that  the  order  of  Mr.  Justice  Dykman,  vacat- 
ing the  injunction  in  this  action,  was  absolutely  void, 
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n     as  being  made  contrary  to  law  and  without  jurisdic- 
tion, for  the  following  reasons : 

First.  That  it  was  contrary  to  section  769  of  the  Code 
of  Civil  Procedure,  prohibiting  a  justice  of  the  supreme 
court  (other  than  those  of  the  first  district)  from  making 
any  orders  in  cases  pending  and  triable  in  the  first 
district. 

Second.  That  an  ex  parte  application  to  vacate  an 
injunction  can  only  be  made  to  the  justice  granting  the 
order,  or  to  the  special  term. 

Third.  That  the  order  Avas  not  governed  by  rule  37  of 
the  general  rules  of  1888,  which  rule  applies  only  to  stays 
in  the  action  itself. 

It  is,  moreover,  within  the  very  exception  made  by  the 
rule  itself,  viz.:  it  was  made  in  an  independent  action 
pending  and  triable  in  the  first  district. 

The   order  vacating  the   injunction  was  made  and 
entitled  in  the  "Westchester  county  action. 
[8]  In  Gere  v.  K  Y.  C.  &  H.  E.  E.  E.  Co.  (38  jShin, 

231),  Leakned,  p.  J.,  says :  "  It  is  to  be  assumed  that 
no  judge  grants  an  injunction  without  carefully  consider- 
ing the  matter,  and  determining  in  his  own  mind  that  this 
remedy  is  necessary.  "When  he  makes  an  order  to  show 
cause  why  the  injunction  should  not  be  continued,  he 
affords  an  opportunity  for  the  hearing  of  both  sides  for  a 
more  fair  investigation  than  he  can  give  on  the  ex  parte 
hearing.  If  on  that  hearing  either  party  is  dissatified,  an 
appeal  lies  in  an  orderly  manner  to  the  general  term. 
As  the  judge  who  grants  an  injunction  may  have  acted 
injudiciously,  the  code  provides  that  on  an  ea?j9«/'z;(S  appli- 
cation he  may  vacate  this  injunction,  thus  giving  an 
opportunity  to  the  aggrieved  party  to  show  to  the  judge 
the  mistake  he  may  have  made.  But  very  wisely  such  ex 
parte  applications  cannot  be  made  to  another  judge,  else 
there  would  be  a  conflict  of  authority."  The  effect  of  the 
order  and  duty  of  Mr.  Justice  Dykman,  is  stated  by  the 
court  in  Piatt  v.  Woodruff  (81  JST.  Y.  378). 
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"The  judge,  at  circuit,  would  doubtless,  if  the  existence 
of  such  an  order  should  be  properly  brought  to  his  know- 
ledge, heed  it,  and  would  not,  unless  under  very  extraor- 
dinary circumstances,  permit  a  party  to  disregard  it." 
The  order  was  not  operative  upon  the  court,  but  upon  the 
bank,  which  unless  purged  of  its  contempt,  might  be  com- 
pelled to  relinquish  all  advantage  of  its  proceedings  sub- 
sequent to  the  service  of  tke  order. 

The  order  in  this  case  was  brought  to  the  notice  of  Mr. 
Justice  Dykman,  and  judical  courtesy  should  have  sug- 
gested, even  if  he  had  the  power,  that  an  apphcation  in  a 
proper  and  legal  way  to  vacate  or  modify  the  injunction 
should  be  made  before  allowing  the  parties  to  proceed  in 

violation  thereof. 
[9]  If  my  conclusion,  therefore,  is  correct,  that  the 

vacating  of  the  order  was  void,  they  have  been  guilty 
of  misconduct,  which  has  prejudiced  the  rights  of  the 
plaintiff  in  this  action,  and  for  such  misconduct  they  are 
liable  to  be  proceeded  against  by  attachment. 

While  as  to  Mr.  Thacker  some  justification,  by  reason 
of  want  of  knowledge  as  to  the  penalty  he  was  incurring  by 
proceeding  after  notice,  could  be  assigned,  the  same  rule 
does  not  apply  to  Mr.  Close.  He  is  an  attorney  and 
[10]  officer  of  this  court,  and  as  to  him,  the  words  of  Mr. 
Justice  Daniels  in  Stubbs  v.  Ripley  (39  Jlun,  630), 
are  pecuharly  applicable :  "  He  was  a  la^vyerof  experience 
himself,  and  not  dependent  upon  advice  for  the  understand- 
ing of  the  duty  to  which  he  was  subjected  of  obeying  the 
order  and  direction  of  the  court.  Moreover,  he  should  not 
be  aUowed  to  reap  any  advantage  secured  by  a  contempt 
of  the  injunction  order." 

Mr.  Justice  Dykman's  order  is  entitled  in  the  West- 
chester  county  action,  and  was  not  made  in  the  suit  pend- 
ing in  this  district.  His  vacation  consequently  was  not 
even  in  the  action  where  the  injunction  lay.  Under  pr^ 
tense  of  a  rule  of  this  court,  they  have  simply  disobeyed 
an  independent  injunction,  and  unless  they  at  once  retrace 
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their  steps  and  voluntarily  vacate  what  they  have  done, 
and  pay  costs.  I  shall  direct  the  parties  to  be  brought 
before    me  on  an    attachment. 

Ordered  accordingly.     Order  to  be  settled  on  notice. 


HEEBAGE,  Eespondent,  v.  CITY  OF  UTICA, 

Appellant. 

CouKT  of  Appeals,  Apkil,  1888. 
§§  870,  872,  873. 

Examination  before  trial — not,  of  course,    to  be  limited  to  affirmative 
cause  of  action  or  affirmative  defense. 

A  party  litigant  may  in  the  discretion  of  tlie  judge  to  whom  applica- 
tion is  made,  have,  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, §  870  et  seq.,  a  general  examination  of  his  adversary  as  a 
witness  in  the  case,  as  well  before,  as  at  the  trial,  and  such  examina- 
tion is  not,  of  course,  to  be  limited  to  an  affirmative  cause  of  acfion 
or  an  affirmative  defense,  set  forth  in  favor  of  the  party  desiring 
the  examination. 

"Where  an  examination  of  a  party  before  trial  is  limited  by  the  judge  to 
whom  the  application  therefor  is  made,  to  an  affirmative  cause  of  ac- 
tion or  an  affirmative  defense,  on  the  ground  that  he  has  no*  power  to 
order  otherwise  and  not  as  a  matter  of  discretion,  the  order  so  limiting 
the  examination  will  be  reversed  on  appeal  by  the  court  of  appeals 

{Decided  April  10,  1888.) 

Appeal  by  defendant  from  an  order  of  the  general 
term  of  the  supreme  court  in  the  fourth  department, 
affirming  an  order  of  the  Oneida  county  special  term  of 
said  court,  modifying  an  order  previously  granted  by  the 
county  judge  of  Oneida  county,  requiring  the  plaintiff  to 
submit  to  an  examination  before  trial 
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This  action  was  brought  by  the  plaintiff  against  the 
defendant,  a  municipal  corporation,  to  recover  the  sum  of 
$10,000  damages  for  injuries  alleged  to  have  been  received 
by  the  plaintiff  by  falling  doAvn  the  stone  steps  leading 
up  to  a  bridge  over  the  Erie  canal  on  Genesee  street,  in 
the  city  of  Utica,  which  l^-idge  formed  a  part  of  such 
street,  and  which  fall  wab  alleged  to  have  resulted  from 
the  fact  that  a  portion  of  said  steps  of  said  bridge  were  out 
of  repair. 

The  answer  of  the  defendant  was  substantially  a  gen- 
eral denial  and  also  contained  new  matter  averring  that 
the  said  bridge  and  the  steps  leading  thereto  were  upon 
land  belonging  to  the  State  of  New  York  and  were  un- 
der the  exclusive  care  and  control  of  said  State  and  not 
of  the  city  of  Utica. 

The  defendant  applied  for  and  obtained  an  order  requir- 
ing the  plaintiff  to  submit  to  an  examination  before  trial 
upon  an  affidavit  which  set  forth  the  usual  particulars  in 
regard  to  the  nature  of  the  action,  the  names  of  the  par- 
ties and  of  their  attorneys,  and  averred,  as  showing  the 
necessity  for  the  examination  of  the  plaintiff,  that  none 
of  the  persons  who  were  officers,  servants  and  employees 
of  the  defendant  at  the  time  of  the  injury  alleged  in  the 
complaint  occurred,  or  who  subsequently  became  such  of- 
ficer, etc.,  have  any  personal  knowledge  that  plaintiff  was 
injured,  or  that,  or  in  what  way  or  manner,  or  how,  if  at 
aU,  she  was  injured;  or  that  there  was  such  a  defect  in 
the  sidewalk  or  steps  leading  to    the    Genesee    street 
bridge,    or    that    there   was    any    such    place    in    said 
sidewalk  or  steps,  or  that  there  was  a  depression,  hole 
or  pitfall,   as    alleged    in    plaintiff's   complaint;    "that 
defendant,   its  officers,   agents,   servants,   and  employes 
are  unable  to  locate  from  the  description  in  plaintiff's 
complaint,  the  exact  point  at  which  she  claims  to  have 
fallen  or  been  thrown  down ;  and  they  have  been  unable 
to  get  knowledge  from  any  other  source  than  the  com- 
pla,int  herein,   which  would  enable  them,   or  either  of 
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them,  to  locate  the  exact  place  where  the  plaintiff  claims 
to  have  fallen  or  been  thrown  down  ;  that  they  do  not 
know  whether  plaintiff  fell  or  was  thrown  down,  as 
described  in  the  complaint,  in  the  day-time  or  night-time, 
or  at  what  hour ;  whether  plaintiff  was  alone  or  not,  who, 
and  how  'many  accompanied  her ;  whether  plaintiff  was 
old  or  feeble,  or  young  or  nimble;  whether  she  was 
deprived  at  the  time  of  the  use  of  her  limbs  in  any  man- 
ner or  degree ;  whether  her  eyesight  was  good  or  poor ; 
or  was  exercising  a  proper  degree  or  any  degree  of 
caution ;  whether  the  walk  and  steps  where  she  claims 
she  fell  were  dry  or  wet;  that  defendant,  its  officers, 
agents,  servants  and  employes  ....  do  not  know 
who,  if  any  one,  saw  her  fall  or  thrown  down,  or  who 
attended  her  after  her  alleged  accident  and  injuries,  or 
what  the  extent  of  her  injuries,  if  any,  were;  nor 
whether  she  has  fully  recovered  from  all  the  said  injuries, 
or  whether  they  are  permanent  injuries ;  or  whether  she 
has  recovered  from  any  of  them,  and  if  so,  which  of 
them ;  nor  what  her  business  was  or  affairs  were  at  the 
time  of  such  accident,  nor  what  they  have  been  since ; 
nor  the  value  of  her  time  at  the  time  of  the  accident,  or 
since ;  nor  whether  she  has  been  unable  to  perform  her 
domestic  duties  and  attend  to  her  business  and  affairs  since 
such  accident  as  she  was  accustomed  to  do  before,  and  if 
since,  at  what  time  she  became  able  so  to  do ;  .  .  .  . 
nor  whether  she  incurred  any  expense  for  any  purpose  by 
reason  of  such  alleged  injuries,  nor  what  they  were  for ;  nor 
what  damages  she  had  sustained  by  reason  of  such  injuries 
or  accident ;  that  defendant  desires  to  examine  plaintiff  for 
the  purposes  hereinbefore  stated,  concerning  the  matters 
and  things  hereinbefore  alleged,  as  to  which  defendant,  its 
officers,  agents,  servants,  and  employes  have  no  knowledge, 
except  as  it  is  derived  from  her  complaint,  and  also  as  to  the 
following  circumstances  and  facts  as  to  the  condition  of 
said  sidewalk  and  steps  in  the  locality  where  she  claims  to 
have  fallen,  at  the  time  of  the  alleged  accident;  her  previous 
Vol.  XIV.— 6. 


82  CIVIL  PKOCEDUEE  KEPOKTS, 


Herbage  v.  City  of  Utica. 


knowledge  of  and  familiarity  with  it;  whether  she  had 
ever  walked  over  it  before  the  time  of  the  accident ;  the 
care  she  used  when  going  over  the  same  when  the  acci- 
dent occurred;  whether  in  the  day  or  night-time;  at 
what  hour ;  the  condition  and  amount  of  light  there  ex- 
isting ;  whether  her  eyesight  was  good  or  otherwise  ;  the 
previous  condition  ol  her  health;  who  was  with  her  and 
who  saw  her  fall ;  who  attended  her  after  the  alleged  acci- 
dent ;  what  medicinal  treatment  she  had  afterwards,  or  to 
what  extent  and  at  what  expense ;  how  long  she  was  pre- 
vented from  attending  to  her  usual  vocation  by  such  ac- 
cident ;  what  her  vocation  was ;  whether  she  then  had  or 
now  has  a  husband ;  whether  she  has  fully  or  partially  re- 
covered, to  what  extent  and  when ;  and  if  not,  as  to  how 
long  she  expects  to  suffer  from  such  injuries  and  to  what 
extent ;  what  her  time  and  labor  were  worth  at  or  about 
the  time  of  such  accident ;  what  it  has  been  since ;  to  what 
amount  she  has  lost  the  value  of  her  services  and  time  by 
such  accident,  and  whether  she  has  suffered  any  other 
damages,  and  if  so,  what  and  the  nature  thereof ;  what 
notice  or  knowledge  she  claims  defendant  had  of  the  al- 
leged defect  which  occasioned  the  accident,  where,  and  by 
whom,  and  to  whom  given ;  all  of  Avhich  facts  are  pecu- 
liarly within  the  knowledge  of  plaintiff,  and  are  not  with- 
in the  knowledge  of  and  cannot  be 'learned  from  any  one 
except  the  plaintiff  by  the  defendant,  its  officers,  agents, 
servants  or  employes." 

After  the  service  of  the  order,  the  plaintiff  moved  upon 
an  affidavit  setting  forth  the  service  of  the  order  for  her 
examination,  the  adjournment  of  the  examination  by  con- 
sent of  the  parties,  the  fact  that  the  plaintiff  is  a  lady  of 
about  fifty  years  of  age  and  has  not  fully  recovered  from 
the  injuries  she  claims  to  have  received,  and  also  that  the 
plaintiff's  attorney  intended  to  call  her  as  a  witness  upon 
the  trial,  for  the  vacation  of  the  order,  upon  the  ground 
that  the  affidavit  upon  which  it  was  granted,  is  defective 
and  insufficient ;  that  the  order  was  improperly  granted  and 
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directs  an  examination  upon  an  order  improvidently  and 
improperly  made  and  not  authorized  by  the  practice  of 
the  court,  and  that  sufficient  facts  are  not  stated  in  the  affi- 
davit to  show  the  necessity  of  examining  the  plaintiff  be- 
fore trial.  The  court  at  special  term  directed  that  the  order 
for  the  examination  of  the  plaintiff  before  trial  "  be  modi- 
fied and  limited  so  as  to  allow  and  permit  the  said  defend- 
ant only  to  examine  the  said  plaintiff  herein  named  before 
the  trial  of  this  action,  as  to  the  exact  location  of  the  place 
where  the  plaintiff  fell  and  received  her  injury,  but  not  as 
to  any  other  fact  or  thing." 

The  order  so  directed  to  be  entered  contained  this 
clause :  "  This  order  is  made  on  the  authority  of  the  case  of 
Adams  -y.'  Cavanagh,  37  J3un,  232,  and  is  based  on  the  idea 
that  it  is  not  a  matter  of  discretion  as  to  whether  the 
order  should  be  vacated  so  far  as  it  is  vacated,  but  that 
the  plaintiff  is  entitled,  as  matter  of  right,  to  have  it  so  far 
vacated,  under  the  authority  of  the  above  case." 

From  this  order  the  defendant  appealed  to  the  general 
term  in  the  fourth  department,  which  affirmed  the  order 
of  the  special  term  without  opinion,  and  defendant  there- 
after took  this  appeal. 

Myron  W.  Van  AuJcen,  for  defendant-appellant. 

As  to  the  defendant's  right  to  be  heard  in  this  court^ 
we  say:  (1)  This  court  has  never  denied  its  power  to  re- 
view such  an  order,  although  it  has,  for  good  reasons,  dis- 
couraged its  exercise.  (2)  The  Code  confers  upon  this 
court  the  power  to  review  such  an  order.  §  190,  subd.  2. 
(3)  This  court  has  actually  exercised  such  power  in  the 
following  cases :  Glenney  v.  Stedwell,  64r  iT.  Y.  120;  .  . 
Merchant's  National  Bank  v.  Sheehan,  101  Id.  176 ; 
Heishon  v.  Knickerbocker  Life  Ins.  Co.,  YY  Id.  278  ;  .  .  . 
Tebo  V.  Baker,  77  Id.  34 ;  People  v.  Mutual  Gas  Light  Co., 
74  Id.  434 ;  .  .  .  Seeley  v.  Clark,  78  Id.  221 ;  .  .  . 
BerdeU  v.  Berdell,  86  Id.  521 ;    .    .    .    Town  of  Hancock 
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v.  First  Natl.  Banli,  93  Id.  82.  .  .  The  foregoing  cases 
are  cited,  not  to  show  what  they  decide,  but  to  show  that 
they  Avere  subjected  to  a  review  in  this  court.     .     .     . 

The  defendant  insists  that  the  Code  gives  it  the  absolute 
right  to  examine  the  plaintiff  upon  all  the  matters  and 
things  set  forth  in  the  affidavit  upon  which  the  original 
order  to  examine  her  was  granted,  subject  only  to  the  lim- 
itation that  "  the  order  may,  in  the  discretion  of  the  judge, 
designate  and  limit  the  particular  matters  as  to  which 
the    party    shall  be   examined."       Code    Civ.    Fro.    §§ 
8Y2,  8Y3.    .    .    (1)  We  do  not  see  any  ambiguity  or  ob- 
security  of  meaning  in  the  language  of  sections  870  and 
873,  so  far  as  they  apply  to  this  case.    (2)  Section  391 
of  the  (old)  Code  of  Procedure  is  embodied  in  section 
870  of  the  new  Code  of  Civil  Procedure.    Under  section 
391,  it  was  held  that  a  party  may  examine  his  adver- 
sary before  trial.     Glenney  v.  Stedwell,  64  JST.  T.  120.   It 
was  also  held  under  section  391  that  an  order  for  the  ex- 
amination of  the  adverse  party  is  allowed  as  a  matter  of 
rio-ht  before  trial.   Cook  v.  Bidweli,  '>.^  How.  Pr.  483;  S.  C, 
17  ^&&.P^.300;  Greene).  Wood,6^5?'.Pr.277.    (3)  The 
decisions  under    section  391,  prior    to  the  decision   of 
this  court  in  Glenney  v.   Stedwell,  were  far  from  har- 
monious, and  the  decisions  under  sections  870,  et  seq.,  are 
equally  discordant  and  confusing.     The  general  term  of 
one  department  of  this  State  holds  one  way,  and  that  of 
another  department  holds  the  opposite. 

The  following  cases  support  the  defendant's  position 
and  hold  that  its  right  to  an  examination  of  the  plaintiff 
under  the  present  Code  is  absolute :  Brisbane  v.  Brisbane, 
20  Ilnn  48;  Tlynes  v.  McDermott,  55  JIow.  Pr.  259, 
Ludewig  ^.  Pariser,  4  All.  N.  C  246  ;  McGuffin  ^.  Dins- 
more  4  Id.  241;  Webster  v.  Stock  well,  3  /d  115;  Ilar- 
rold  \.  N.  Y.,  &c.  R.  R.  Co.,  21  Hun,  271;  Tebo  -y. 
Baker,  77  N.  Y.  34,  which  says,  "The  plaintiff  had  a  legal 
right  to  the  order  requiring  defendant  to  appear  for  ex- 
amination" (after  issue  joined  and  before  trial);  Richard 
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V.  Judcl,  15  Ahh.  Ft.  184 ;  Berdell  v.  Berdell,  86  iT.  Y 
521,  which  holds  that  such  an  order  affects  a  substantial 
right. 

The  case  of  Adams  v.  Cavanagh,  37  Sun,  232,  holds 
that  "  a  party  cannot  compel  his  adversary  to  disclose  the 
evidence  which  relates  exclusively  to  his  defense;  but 
the  examination  is  to  be  confined  to  such  facts  as  tend 
to  establish  the  applicant's  cause  of  action  or  defense." 
(1)  The  appellant  insists  that  this  decision  is  contrary 
to  the  plain  language  and  intent  of  the  Code.  It  is  at 
variance  with  the  decisions  of  other  departments  of  the 
supreme  court,  and  inconsistent  with  the  decisions  of  special 
terms  of  the  same  department,  and  with  decisions  of  at 
least  one  of  the  judges,  who  concurred  in  this  decision,  sit- 
ting at  special  term. 

The  presiding  justice  of  the  general  term  concurred  in 
the  opinion  in  Adams  v.  Cavanagh,  which  holds  "  that  a 
party  cannot  compel  an  adversary  to  disclose  the  evidence 
which  relates  I  exclusively  to  his  defense;  but  the  examina- 
tion is  to  be  confined  to  such  facts  as  tend  to  establish  the 
applicant's  cause  of  action  or  defense." 

The  same  justice,  at  special  term,  in  Mudge  v.  Gilbert 
(43  How  Pr.  219),  said :  I  have  no  doubt  .  .  .  that 
it  is  the  duty  of  the  defendant  to  answer  any  and  all 
questions  which  the  county  judge  shall  determine  relate 
to  the  issues  raised  by  the  pleadings  in  this  action ;"  also 
"  where  the  defendant  is  examined  he  may  be  compeUed 
to  answer  questions  relating  to  the  defense  interposed  by 
him,  and  not  pertinent  to  the  aifirmative  claim  made  in 
the  plaintiff's  complaint,  as  well  as  to  such  facts  as  are 
essential  to  enable  the  plaintiff  to  make  out  his  case  as 
alleged  in  the  complaint."  To  the  same  effect  are :  Winston 
V.  Enghsh,  14  How.  Pr.  398;  Richards  v.  Judd,  15  Abh. 
Pr.  184.  (2)  In  Brisbane  v.  Brisbane,  20  ITun,  48,  and 
in  Glenney  v.  Stedwell,  64  N.  Y.  120,  it  is  held,  that  a 
plaintiff  may  examine  the  defendant  to  enable  him  to 
frame  his  complaint.     But  under  the  law  as  declared  by 
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Adams  v.  Cavanagh,  this  right  might  be  greatly  restricted, 
if  not  positively  denied.    (3)    Section    881  of  the  Code 
provides  that  the  deposition  taken  pursuant  to  section  870, 
&c.,  may  be  read  in  evidence  by  either  party  at  the  trial. 
This  implies  that  either  party,  at  the  taking  of  the  deposi- 
tion, may  examine  fully  as  to  all  matters  put  in  issue  by 
the  pleadings  or   to   the    entire  subject  matter  of  the 
cause   of    action   or   defense,  if   before   action  is   com- 
menced or  pleadings  served.     ...     (4)    The   Legisla- 
ture intended  just  what  it  said  in  sections  870,  et  seq.;  the 
decision  in  Adams  v.  Cavanagh  nullifies  the  statute.     (5) 
"  The  right  to  examine  the  opposing  party  before  trial, 
shown  by  experience  to  be  beneficial,  is  preserved  by  the 
new  Code  and  the  courts  would  be  guilty  of  a  grave  error 
should  they  allow  it  to  be  frittered  away  or  unduly  limited. 
Under  the  careful  provisions  of  sections  875  and  876,  there 
is  small  danger  of  abuse,  and  the  Code  does  not  give  the 
court  any  power  to  refuse  to  grant  the  order  for  examma- 
tion  where  the  action  is  pending,  nor  does  it  give  the 
court  any  greater  or  different  power  to  limit  the  examina- 
tion of  a  party  examined  before  trial,  than  to  limit  the 
examination  of  other  witnesses  upon  the  trial.     So  that 
the  questions  put  to  the  witness  are  relevant  to  the  issues 
to  be  tried,  they  must  be  answered  to  the  extent  of  the 
witness'  knowledge."     Harrold  ^.  New  York,  &c.  R.  R. 
Co.,  21  Hun,  271. 

8.  J.  Barrows,  for  plaintiff-respondent. 

The  only  purpose  for  which  such  an  examination  can 
legally  be  had,  is  to  enable  a  party  to  ascertain  facts  tend- 
ing to  support  or  establish  an  affirmahve  cause  of  action 
or  defense  in  favor  of  the  party  seeking  the  examination. 
The  statute  gives  a  party  no  right  to  examine  a  party  as 
to  his  cause  of  action  or  defense.  Adams  v.  Cavanaugh, 
37  Run,  232 ;  Stitcher  v.  Tillinghast,  43  Id.  95.  Again,  it 
is  not  shown  by  the  affidavit  that  the  testimony  sought 
will  tend  to    support  the    defense    of    the    defendant. 
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Wayne  County  Savings  Bank  v.  Bracket,  31  ITun  434. 
The  order  of  the  special  term,  and  that  of  the 
general  term  appealed  from,  was  discretionary,  and  no 
appeal  can  be  taken  therefrom  to  this  court.  Code  of 
Civ.  Fro.  §  873 ;  Merchant's  National  Bank  v.  Sheehan, 
101  J}f.  T.  176 ;  Jenkins  v.  Putnam,  106  Id.  272. 

Danfokth,  J.— The  cases  cited  by  the  respective  coun- 
sel show  that  the  practice  in  relation  to  the  subject  is  not 
uniform  throughout  the  various  departments  of  the 
supreme  court,  but  we  are  of  the  opinion  that  a  party  liti- 
gant may,  in  the  discretion  of.  the  judge  to  whom  appli- 
cation is  made  under  the  provisions  of  sections  870,  872, 
873  of  the  Code  of  Civil  Procedure,  have  a  general 
examination  of  his  adversary  as  a  witness  in  the  cause,  as 
well  before  as  at  the  trial,  and  that  it  is  not,  of  course,  to 
be  limited  to  an  affirmative  cause  of  action,  or  the  affirm- 
ative defense  set  forth  in  favor  of  the  party  desiring  that 
examination.  The  order  appealed  from  was  so  limited, 
not  according  to  the  discretion  of  the  court,  by  which  it 
might  have  been  restrained,  but  because,  as  appears  by 
the  order,  the  court  was  of  opinion  that  it  had  no  power 
to  order  otherwise. 

The  order  appealed  from  should,  therefore,  be  reversed, 
and  the  cause  remitted  to  the  supreme  court  for  further 
consideration,  without  costs  in  this  court  to  either  party. 

All  concurred. 


CIYIL  PROCEDUKE  EEPORTS. 


Wichman  v.  Aschpurwis. 


WICHMAN,  Eespondent,  d.  ASCHPURWIS,  et  al. 

EOCHE  AXD  OTHERS,  PuKCHASEKS,  APPELLANTS. 
SUPEKIOK  COTIRT  OF  THE  CiTY  OF  KeW  YoEK,  SpECIAL   TeKM, 

September,  1887,  and  General  Term,  January,  1888. 
§§  438,  439,  1626  et  seq. 

Publication— what  facts  sufficient  to  confer  jurisdiction  to  make  order  for 
service  by. — Judicial  sale — title  purchased  at,  how  determined. 

If  the  affidavits  upon  which  an  order  for  service  of  the  summons  in  an 
action  by  publication,  is  sought  states  facts  tending  to  show  that  the 
defendant  has  become  and  is  a  non-resident,  the  judge  has  jurisdic- 
tion to  grant  or  refuse  to  make  an  order,  and  his  determination  that 
the  defendant  is  a  non-resident  is  conclusive  in  a  proceeding  to  com- 
pel the  purchaser  at  a  sale  had  under  the  judgment  in  such  action, 
to  take  title. 

Where  the  affidavit  upon  which  an  order  for  the  service  of  the  sum- 
mons in  an  action  by  publication,  showed  that  such  defendant  had  a 
wife  and  real  property  here;  that  he  had  been  indicted  for  the 
alleged  crime  of  rape;  that  the  plaintiff  had  become  his  bondsman 
to  appear  for  trial;  that  he  did  not  appear,  and  the  police  had 
searched  in  vain  for  him;  that  he  had  not  communicated  with  his 
bondsman  or  demanded  rent  due  him;  that  he  could  not  be  found 
at  his  house,  and  other  facts  of  like  significance,— IfeW,  that  these 
facts  justified  a  findmg  that  the  defendant  had  become  and  was  a 
non-resident  of  the  State. 

At  a  sale  under  a  judgment  of  a  foreclosure  and  sale,  the  obligation  of 
the  purchasers  depends  not  upon  declarations  made  by  the  auctioneer 
at  the  sale,  but  upon  the  written  terms  of  sale  and  the  memorandum 
affixed  thereto  and  signed  by  the  purchasers  expressly  referring  to 
such  terms. 

Where  the  terms  of  sale  under  a  decree  of  foreclosure  and  sale  under  a 
mortgage  were  described  in  a  printed  notice  of  sale  annexed  to  the 
terms  of  sale,  as  all  the  right,  title  and  interest  which  the  mortgagor 
had  on  the  day  named  in  a  certain  indenture  of  lease,  etc.,  and  the 
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terms  of  sale  provided  that  "all  taxes,  assessments  and  other  imcum- 
brances  which  at  the  time  of  sale  are  liens  or  incumbrances  upon 
such  premises,  will  be  paid  out  of  the  purchase  money,"  etc.,— 
Held,  that  the  purchasers  could  not  demand  a  perfect  or  unincum- 
bered title,  and  were  not  entitled  to  insist  upon  the  release  of  a  mort- 
gage upon  such  property  made  prior  to  the  day  named  in  the  terms 
of  sale,  but  that  Croton  water  rent  accruing  subsequent  to  such  date 
should  be  paid  by  the  referee  out  of  the  purchase  money, 

A  purchaser  at  a  judicial  sale  cannot  demand  a  perfect  and  unincum- 
bered title  unless  the  terms  of  sale  call  for  that. 

Purchasers  at  a  judicial  sale  are  not  entitled  to  rents  of  premises 
between  the  time  of  purchase  and  the  time  of  delivery  of  deeds  to 
them. 

{Decided  at  special  i^m,  September  13,  1887 ;  at  general  term,  January, 

1888.) 

Motion  by  purchasers  at  foreclosure  sale  to  be  relieved 
from  their  purchase,  and  motion  by  the  plaintiff  in  the 
foreclosure  action  for  an  order  compelling  said  purchasers 
to  complete  their  purchase. 

The  facts  appear  in  the  opinion. 

John  J,  Sullivan  {Bailey  <&  Sullivan,  attorneys),  for 
plaintiff. 

Michael  J.  Mulqueen,  for  the  purchasers. 

O'GoKMAN,  J.— Patrick  Roche  and  Timothy  Roche 
were  purchasers  at  a  foreclosure  sale  of  the  interest  of  the 
defendant  Aschpurwis  in  a  lease  of  certain  real  estate  in 

this  city. 

They  have  refused  to  take  the  deed  offered  to  them  by 
the  referee,' and  petition  to  be  relieved  on  the  grounds : 

1.  That  the  court  had  not  acquired  jurisdiction  of 
Aschpurwis,  the  mortgagor  and  defendant  in  this  fore- 
closure suit. 

2.  That  the  premises  which  they  claim  to  have  pur- 
chased were  not  free  from  incumbrance. 
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The  plaintiff  also  moves  tliat  the  purchasers  be  com- 
pelled to  complete  their  purchase. 

The  first  objection  made  on  behalf  of  the  purchasers 
is  not  sustained.  The  facts  disclosed  in  the  complaint, 
and  in  the  affidavit  on  which  the  order  for  service  by- 
publication  was  granted,  were  sufficient  to  justify  the 
order  under  sections  438  and  439  of  the  Code  Civil  Pro- 
cedure. There  was  evidence  that,  after  diligent  search, 
the  plaintiff  was  unable  to  ascertain  whether  or  no  the 
defendant  Aschpurwis  was  a  resident  of  the  state.  The 
propriety  of  making  the  order  of  service  by  publication 
was  a  question  for  the  judicial  discretion  of  the  court,  and 
the  decision  wiU  not  be  set  aside  in  a  collateral  proceed- 
ing (Denman  v.  McGuire,  101  i\^.  Y.  161). 

As  to  the  second  objection,  the  contention  has  arisen 
by  reason  of  the  use,  by  inadvertence  or  mistake  of  the 
auctioneer,  of  a  printed  form  of  "  terms  of  sale,"  which 
was  not  applicable  to  the  subject  of  this  sale,  or  to  the 
circumstances  of  the  case.  In  the  fourth  section  of  the 
printed  form  of  "  terms  of  sale,"  used  by  the  auctioneers 
and  signed  by  the  referee,  the  following  words  occur : 
"  All  taxes,  assessments  and  other  incumbrances  which, 
at  the  time  of  the  sale,  are  liens  or  incumbrances  upon 
said  premises,  will  be  allowed  by  the  referee  out  of  the 
purchase  money  upon  proof  of  such  Hens,  and  duplicate 
receipts  for  the  payment  thereof."  Immediately  after 
the  reading  of  these  terms  of  sale,  the  auctioneer,  at  the 
request  of  the  referee,  announced  to  the  persons  there 
present  at  the  auction,  including  the  said  purchasers,  that 
the  sale  was  merely  "  a  right,  title  and  interest  sale ;" 
that  the  sale  was  made  subject  to  a  mortgage  of  $4,500, 
and  about  six  months'  accrued  interest,  and  to  all  other 
liens  and  incumbrances ;  and  that  the  bid  should  be  over 
and  above  all  liens  and  incumbrances ;  and  that  the  ground 
rent  was  $300  per  year. 

There  is  evidence  on  this  motion  that  the  said  pur- 
chasers heard  this  statement  of  the  auctioneer,  and  under- 
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stood  its  import  and  effect  at  the  time  tliey  bid  at  the 
auction  and  became  the  purchasers. 

The  purchasers  contend  that  they  are  bound  only  by 
the  terms  set  forth  in  the  said  printed  form  of  "  terms  of 
sale,"  and  that  the  oral  statements  of  the  auctioneer  do 
not,  in  any  way,  affect  their  rights  or  obligations. 

In  the  said  '•  terms  of  sale,"  reference  was  made  to  the 
"  annexed  advertisement  of  sale,"  from  which  advertise- 
ment it  appeared  that  the  property  sold  was  only  the 
"right,  title  and  interest"  which  Martin  Aschpurwis  had 
on  December  28,  1886,  in  the  premises,  and  that  the  sale 
was  made  by  a  referee  in  pursuance  of  a  judgment  of 
foreclosure  in  this  suit.  The  statement  of  the  auctioneer 
was  consistent  with  this  "  advertisement  of  sale,"  and  . 
gave  only  a  more  particular  description  of  the  nature  of  the 
property  sold  and  its  necessary  incidents ;  and  in  so  far  it 
was  inconsistent  with  the  section  4  of  "the  terms  of 
sale"  above  set  forth,  it  was  a  revocation  of  that  section, 
not  objected  to,  and  tacitly  assented  to  by  all  bidders 
present,  including  the  purchasers.  The  mistake  made  in 
reading  that  section  was  manifest  and  was  cured  by  the 
auctioneer's  statement.  It  did  not  mislead  any  one.  The 
memorandum  of  sale  signed  by  the  referee,  and  by  the 
purchasers,  referred  to  the  said  advertisement  of  sale,  and 
must  be  regarded  as  subject  to  the  declaration  of  the 
auctioneer  contemporaneous  with  the  sale,  and  the  revoca- 
tion of  the  said  clause  in  the  printed  "  terms  of  sale." 

That  such  was  the  intention  of  all  the  parties  to  the 
contract  of  sale  is  apparent  from  the  facts  as  they  appear 
on  this  motion. 

The  purchasers  were  not  entitled  to  the  rents  of  the 
premises  between  the  time  of  their  purchase  and  delivery 
of  the  deed  to  them  (Cheney  v.  Woodruff,  45  iT.  T. 
98-101). 

Other  objections  made  by  the  purchasers  are  not  urged 
in  their  brief,  and  are  Avithout  merit. 

The  application .  on  behalf  of  the  purchasers  to  be 
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relieved  is  denied,  with  ten  dollars  costs — the  purchasers 
to  have  ten  days  from  date  of  entry  of  order  to  complete 
their  purchase. 

The  motion  in  behalf  of  the  plaintiff,  that  the  purchas- 
ers be  compelled  to  complete  the  sale  is  granted,  with  ten 
dollars  costs ;  order  to  be  settled  on  notice. 

From  the  orders  entered  on  this  determination,  the 
purchasers  appealed  to  the  general  term  of  the  Xew  York 
superior  court. 

Michael  J.  Mulqueen,  for  purchasers,  appellants. 

The  court  never  acquired  jurisdiction  over  the  defend- 
ant and  mortgagor,  Martin  Aschpurwis.  He  was  never 
served  with  the  summons  in  this  action,  personally  or 
otherwise,  and  has  not  appeared  herein, — the  atSdavits  for 
the  order  of  publication  being  insufficient  to  authorize  the 
granting  of  said  order.  .  .  .  The  defendant  having  had  an 
established  residence,  as  admitted,  in  the  city  of  Ts"ew 
York,  the  presumption  is  that  he  is  still  a  resident.  This 
presumption  cannot  be  overthrown  by  a  conclusion  of  the 
plaintiff's  attorney  that  defendant  is  not  now  a  resident 
of  the  State.  The  residence  of  the  defendant  can  only  be 
lost  by  his  open,  notorious  and  unequivocal  act  of  the  defend-  • 
ant.  Ahbotfs  Trial  Eo.  106 ;  DeMele  i).  De  Mele,  5 
N.  Y.  Cw.  Pro.  306 ;  People  ex  rel.  James  v.  Surrogate 
of  Putnam,  16  J.55.  N'.  C.  241;  Dupuy  v.  Wurtz,  53  iV.  Y. 
557.  .  .  The  affidavits  do  not  contain  a  single  state- 
ment as  to  the  whereabouts. of  the  defendant;  and  the 
mere  allegation  of  non-residence,  on  information  and 
belief,  where  the  affidavit  shows  the  sources  of  informa- 
tion to  be  insufficient,  will  not  make  a  resident  defendant, 
whose  family  still  occupy  apartments  in  the  city  of  !N"ew 
York,  a  non-resident  of  the  State.  Belmont  v.  Cornen, 
82  N.  Y.  257,  Howe  Machine  Co.,  v.  Pettibone,  74  Id. 
71;  Kennedy  v.  Life  Ins.  Co.,  101  Id.  487;  Wunneberg  v. 
Gearty,  7  N.  Y.  Civ.  Pro.  393  ;  Greenbaum  v.  Dwyer,  4 
Id.^n    .    .    . 
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The  affidavits  clearly  show  that  sufficient  efforts  were 
not  made  to  serve  defendant  in  this  State  with  the 
summons  in  this  action  or  for  dispensing  with  a  deposit  of 
a  copy  of  a  summons  in  the  post-office.  Punam  v.  Griffin. 
19  WeeUy  Dig.  46  ;  Bingham  v.  Bingham,  3  How.  Fr. 
iV.  8.  166  ;  Carlton  v.  Carlton,  85  N.  Y.  313;  Kennedy  v. 
LifeInsCo.,101/c?.  48Y.     ... 

The  purchasers  at  the  foreclosure  sale  are  entitled  to  a 
marketable  title  free  from  all  reasonable  doubt.    Fleming 
V.  Burnham,  100  N.  Y.  1;  Goebel  v.  Iffla,  10  St.  Rep.  T26 ; 
Jordan  v.  Poillon,  T7  N.  Y.  518  ;  Denman  v.  McGuire,  Id. 
161 ;   Herring  v.   Berrian,  8  St.   Rep.  125.     ...     The 
referee  refused  and  still  refuses  to  give  title  to  the  premises 
free  and  clear  of  all  incumbrances,  as  provided  for  by  the 
terms  of  sale.   .    .    .    The  language  of  the  contract  is  that 
they  will,  sell  all  the  right,  title  and  interest  of  Martin  Asch- 
purwis to  the  premises  in  question,  free  and  clear  of  all 
encumbrances.  This  clear,  plain  and  unambiguous  language 
cannot  be  varied  or  contradicted  by  oral  evidence  of 
announcements   or  conversations   prior  to  its  execution. 
Colwell  V.  Lawrence,  38  N.   Y.  72 ;  Curtis  v.  Howell,  39 
Id.  211 ;  Caters.  Beuman,  45  Id.  547 ;  "White  v.  Ashton,  51 
Id.  280 ;  Yan  Bokelew  v.  Taylor,  62   Id.  105 ;   Corse  v. 
Peck,   102  Id.  513 ;  Newton  v.  Wells,  10  St.   Rep.  349 ; 
Snowden  v.  Guion,  101  N.  Y.  458  ;  Brady  li.  Cassidy,  104 
Id.   147.     The  law  is  too  well  established  to  need  any 
extended  citations  from  authorities  to  show  that  a  written 
contract  merges  all  prior  contemporaneous  -negotiations 
and  oral  promises  in  reference  to  the  same  subject,  and 
that  when  the  terms  of  a  contract  are  in  writing  the  rights 
and  duties  of  the  parties  depend  upon  the  terms  and  legal 
intendment  of  the  writing  itself. 

John  J.  Stdlivan  {Bailey  <&  Sullivan,  attorneys),  for 
plaintiff-respondent. 

"  Where  an  affidavit  contained  allegations  tending  to 
show  that  efforts  had  been  made  to  find  the  defendant 
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within  the  State,  and  that  he  was  not  there,  it  gave  juris- 
diction to  the  court  or  judge  to  pass  upon  the  question  of 
the  sufficiency  of  tlie  proof ;  and  if  so  satisfied,  neither 
the  order  for  publication  nor  the  judgment  based  thereon 
can  be  impeached  collaterally."  Belmont  v.  Cornen,  82 
iT.  Y.  250;  Donnelly  v.  West,  66  How.  Pr.  428;  Walker 
1).  Reiff,  13  Weekly  Dig.  31.  "  When  the  proof  has  a 
legal  tendency  to  make  out  a  proper  case  in  all  its  parts 
for  issuing  the  process,  then,  although  the  proof  may  be 
slight  and  inconclusive,  the  process  will  be  valid  until  it 
is  set  aside  by  a  direct  proceeding  for  that  purpose. 
Want  of  jurisdiction  makes  the  act  void ;  but  a  mistake 
concerning  the  just  weight  of  evidence  only  makes  the 
act  erroneous,  and  it  wiU  stand  good  until  reversed." 
Staples  V.  Fairchilds,  3  N.  Y.  41 ;  Carlton  -y.  Carlton,  85 
Id.  314.  "  To  obtain  an  order  allowing  service  of  sum- 
mons by  publication  in  a  foreclosure  suit  an  affidavit  of 
the  non-residence  of  the  defendant,  made  on  information 
and  belief,  is  sufficient."  Steinle  v.  Bell,  12  Ahh.  Pr.  JST. 
8.  171 ;  Donnelly  v.  West,  QQ  How.  Pr.  428 ;  Von  Rade 
V.  Von  Rade,  2  Z  c&  C.  491 ;  Miller  i).  Brinkerhoff,  4 
Penio,  118,  120.  It  is  no  objection  to  an  affidavit  upon 
Avhich  an  order  for  service  by  publication  is  granted  that 
some  allegations  as  to  non-residence  are  stated  on  infor- 
mation and  belief ;  and  these  are  proper  to  be  considered 
upon  the  application.  A  certificate  of  a  sheriff  that  he 
had  used  due  diligence  to  find  defendant  for  the  purpose 
of  serving  the  summons  upon  him,  but  from  the  best  in- 
formation he  could  obtain  he  learned  that  said  defendant 
had  left  the  State,  was  attached  to  and  referred  to  in  an 
affidavit  upon  which  an  order  for  publication  was  granted, 

Held,  that  it  was  proper  to  be  considered  as  a  source  of 

information  and  as  a  basis  of  an  allegation  upon  informa- 
tion and  belief  as  to  non-residence  and  due  diligence. 
Howe  Machine  Co.  -y.  Pettibone,  T4  N.  Y.  68;  Donnelly 
V.  West,  Q&  How.  Pr.  428. 

"  When  the  place  of  a  person's  residence  is  unknown, 
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inquiries  in  relation  to  it  must  necessarily  be  made  of 
others,  and  the  only  evidence  that  can  be  produced  to  the 
court  must,  from  the  nature  of  the  case,  be  based  on 
information  derived  on  such  inquiry,  and  the  weight  and 
effect  to  be  given  to  such  information  must  depend  on  the 
knowledge  and  credibility  of  the  party  from  whom  it  is 
derived.  It  is,  therefore,  no  objection  to  the  affidavit  that 
the  facts  therein  are  stated  on  information  and  belief 
merely."  Van  Wyck  v.  Hardy,  4:  Ahh.  Ct.  App.  Dec. 
602.  .  .  .  "It  is  no  objection  that  some  allegations  respect- 
ing the  flight  or  non-residence  of  the  defendant  are  stated 
upon  information  and  belief,  and  the  certificate  of  the 
sheriff  to  whom  the  summons  was  delivered  to  be  served, 
that  the  defendant  could  not  be  found,  is  proper  to  be 
considered  as  a  source  of  information,  and  the  basis  for 
such  an  allegation."  Schroeder  v.  Lear,  IT  Weekly  Dig. 
574.  Where  a  judgment  or  order  is  attacked  collater- 
ally, slight  and  inconclusive  proof  of  jurisdictional  facts 
will  be  deemed  sufficient  to  uphold  the  same.  Denman 
V.  Maguire,  101  N.  Y.  161;  Kennedy  v.  IS.  Y.  Life  Ins. 
and  Trust  Co.,  101  Id.  48 Y;  Seiler  v.  Wilson,  12  iT.  Y. 
Cvo.  Pro.  267.     .     .     . 

The  purchasers  claim  that  they  are  entitled  to  the  rents, 
issues  and  profits  of  said  premises  from  December  28, 
18S6.  .  .  .  The  sale  under  the  judgment  herein  was 
in  the  nature  of  a  sale  by  a  sheriff  under  an  execution ;  it 
being  a  right,  title  and  interest  sale  only.  Where  a  sher- 
iff sells  real  estate  under  an  execution  he  conveys  all  the 
right,  title  and  interest  which  the  judgment  debtor  had 
at  the  time  the  judgment  was  docketed  in  the  county 
where  the  real  estate  is  situated,  and  in  that  case  the 
purchaser  is  entitled  to  the  rents  only  from  the  time  of 
the  delivery  of  the  deed,  which  is  fifteen  months  after  the 
sale.  "  Until  that  time  the  debtor's  interest  is  not  di- 
vested and  he  is  entitled  to  the  rents."  Bissell  v.  Payn, 
20  Johns.  3.  "  A  purchaser  at  a  foreclosure  sale  is  not 
entitled  to  the  rents  of  the  premises  between  the  time 
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of  the  purchase  and  the  deUvery  of  the  deed  to  him." 
Cheney  v.  Woodruff,  45  iV^.  Y:  98. 

Sedgwick,  Ch,  J. — This  decision  is  confined  to  the 
objections  of  the  purchasers,  made  upon  the  argument  of 
the  appeals. 

The  first  objection  was,  that  the  defendant,  the  mort- 
gagor, had  not  been  duly  served  with  the  summons  by 
publication,  etc.  The  validity  of  this  depended  upon  the 
tenor  of  the  affidavits  upon  which  publication  was 
ordered.  If  the  affidavits  stated  facts  that  tended  to 
show  that  the  mortgagor  had  become  and  was  a  non-resi- 
dent, the  judge  had  jurisdiction  to  grant,  or  refuse  to 
make  the  order,  and  his  determination  that  the  defendant 
was  a  non-resident  is  conclusive  in  this  proceeding.  There 
was  such  a  jurisdiction.  The  defendant  was  shown  to  be 
a  man  with  a  wife  and  having  real  estate  here.  He  had 
been  indicted  for  the  alleged  crime  of  rape.  The  plaintiff 
here  became  his  bondsman  to  appear  for  trial.  He  did 
not  appear.  The  police  had  searched  for  him  vainly. 
He  had  not  communicated  with  his  bondsman.  He  had 
not  demanded  payment  of  rents  due  him.  He  could  not 
be  found  at  his  house.  There  were  other  facts  of  a  like 
significance.  The  question  was,  therefore,  presented  to  the 
judge  whether  he  was  in  this  state,  temporarily  concealed, 
or  had  he  made  himself  as  safe  from  arrest  as  the  case 
showed  he  desired  to  make  himself,  by  departing  from 
the  State  and  remaining  out  of  it  permanently.  On  tliis 
latter  point,  the  judge  had  the  right  to  consider  that  there 
was  no  probability  that  the  things  which  formed  the 
motive  of  the  defendant's  flight  would  change. 

The  affidavits  also  showed  diligence  in  trying  to  serve 
the  summons. 

The  affidavits  stated  some  things  upon  information  and 
belief.  In  this  respect,  they  were  within  the  permission 
that  the  law  gives  to  make  allegations  upon  information 
and  belief,  under  some  conditions. 
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The  other  objection  urged  was  that  the  referee 
refused  to  give  an  unincumbered  title,  as  stipulated  for 
by  the  terms  of  sale,  in  that  said  premises  were  incum- 
bered as  follows :  By  a  mortgage  on  said  property,  made 
by  Martin  Aschpurwis  to  Elias  Neumann,  for  $4,500, 
dated  May  13,  1885,  and  recorded  in  liber  1636  of  mort- 
gages, page  336;  by  all  interest  due  on  said  mortgage 
from  December  2^,  1886;  by  a  judgment  obtained  by 
Gibben  Spicer  against  Martin  Aschpurwis  for  the  sum  of 
$193.45,  with  interest  from  September  11,  1884,  a  tran- 
script of  said  judgment  having  been  filed  in  the  oiRce  of 
the  clerk  of  the  city  and  county  of  New  York,  on  the 
said  September  11,  1884;  and  by  the  sum  of  $23  for 
unpaid  Croton  water  rent  for  the  year  18^7,  and  $12.65 
unpaid  Croton  water  rents  for  the  year  1884. 

The  terms  of  sale,  were  in  writing  and  were  prefixed 
to  the  memorandum  of  sale,  signed  by  the  purchasers,  and 
that  memorandum  expressly  referred  to  them. 

If  the  obligations  of  the  purchasers  depended  upon  the 
declarations  of  the  auctioneer,  at  the  sale,  I  should  think 
there  was  little  doubt  that  they  should  complete  the  pur- 
chase. It  is,  however,  more  satisfactory  to  hold  that  the 
testimony  of  what  the  contract  was,  is  to  be  found  in  the 
writing  alone. 

The  terms  of  sale  had  this  clause:  "all  taxes,  assess- 
ments and  other  incumbrances,  which  at  the  time  of  sale 
are  liens  or  incumbrances  upon  said  premises,  will  be 
allowed  out  of  the  purchase  money,  provided  the  pur- 
chaser," etc.  "What  were  the  "  said  premises  ?"  The 
terms  of  the  sale  begin  by  the  sentence,  "  The  premises 
described  in  the  annexed  advertisement,  will  be  sold,"  etc. 
The  advertisement  annexed  to  the  terms  and  to  the  mem- 
orandum signed  by  the  purchasers,  was  that  pursuant  to 
the  judgment  in  foreclosure,"  etc.,  the  premises  mentioned 
in  said  judgment  and  thereby  directed  to  be  sold,  which 
are  described  as  follows:  All  the  right,  title  and  interest, 
which  Martin  Aschpurwis  had  on  December  28,  1886,  of^ 
Vol.  XIV.— 7. 
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in  and  to  a  certain  indenture  of  lease,  etc.  This  correctly 
referred  to  the  judgment.  In  the  printed  case,  by  a  mis- 
take, the  date  is  given  as  December  28,  1866. 

Take  it  altogether,  the  premises,  in  the  terms  of  sale, 
mean  the  right,  title  and  interest  of  the  mortgagor  as  it 
existed  on  the  day  named.  So  far  as  title  and  right  is 
concerned,  the  purchasers  would,  by  the  referee's  deed, 
have  acquired  what  they  agreed  to  buy.  They  cannot 
demand  a  perfect  or  unincumbered  title,  unless  the  terms 
of  sale  caU  for  that  (Mott  v.  Mott,  68  iT.  Y.  250).  The 
terms  of  sale  do  not  call  for  a  payment  of  incumbrances 
on  the  lease,  and  which  existed  before  December  28, 1886, 
for  they  were  incumbrances  on  the  interest  as  it  had 
existed  before  that  date,  and  had  in  a  true  sense  lessened 
his  interest  to  what  it  became  and  was  on  that  day, 
namely,  something  in  the  nature  .of,  if  not  exactly,  an 
equity  of  redemption. 

Interest  on  the  incumbrance  may  have  accrued  after 
December  28,  1887,  but  that  was  not,  of  itself,  an  incum- 
brance, and  cannot  be  separated  from  it.  It  was,  in  its 
legal  nature,  accessorial  to  the  principal,  and  follows  the 
latter  in  all  its  conditions. 

I,  therefore,  think  that  the  terms  did  not  call  for  a  pay- 
ment, out  of  purchase  money,  of  liens  created  before 
December  28,  1886,  and  that  they  were  not  incumbrances 
upon  what  was  sold.  On  the  other  hand,  I  think  the 
unpaid  Croton  water  rents  for  1887  formed,  under  the 
terms  of  sale,  a  lien  upon  the  interest  described,  and  that 
the  referee  should  pay  this  out  of  the  purchase  money. 
Perhaps  this  cannot  be  done,  under  the  terms  of  the  judg- 
ment. If  it  cannot,  the  plaintitf  may  pay,  or  allow  the 
referee  to  pay,  as  at  least  so  much  of  the  purchase  money 
when  paid  wiU  belong  to  the  plaintiff. 

The  orders  appealed  from  should  be  affirmed,  with  $10 
costs,  in  each  instance,  after  being  modified  as  to  the 
Croton  water  rents.  This  modification  does  not  call  for  a 
refusal  of  costs  to  the  respondent,  for  it  seems  that  no 
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specific  attention  was  asked  to  that  particular,  the  pur- 
chaser's claim  being  general  as  to  aU  liens. 

Freedmait  and  Ingeaham,  JJ.,  concurred. 


YANDERZEE,   Respondent,  v.   HALLEN'BECK,    and 
Another,  Appellant. 

Supreme    Court,  Third    Department,   General    Term, 
February  lb 88. 

§  531. 

Bill  of  poTticula/ra — wTien  ordered — when  exercise  of  discretion  in  ordering, 

reviewable — ladies. 

In  an  action  in  tort,  for  obstructing  a  right  of  way,  a  bill  of  particulars 
may  be  ordered,  but  whether  or  not  it  should  be  ordered,  rests  in 
the  sound  discretion  of  the  court  to  which  application  therefor  is 
made. 

The  general  term  of  the  supreme  court  has  the  right  to  review  an 
exercise  of  the  discretion  of  the  special  term  in  determining  a 
motion  for  a  bill  of  particulars. 

Instance  of  a  case  in  which,  on  considering  all  the  circumstances, 
including  the  defendant's  delay  in  applying  for  a  bill  of  particulars, 
it  was  held  to  be  doubtful  whether  justice  would  be  promoted  by 
granting  a  motion  for  a  bill  of  particulars. 

{Decided  Febrwvry,  1888.) 

Appeal  from  an  order  of  the  Albany  county  special 
term,  denying  a  motion  made  by  the  defendant  for  a  bill 
of  particulars  of  the  plaintiff's  claim. 

This  action  was  brought  to  secure  the  removal  of 
obstructions  from  a  right  of  way,  and  for  an  injunction 
restraining  the  placing  or  maintaining  of  any  wall  or 
other  impediment  interfering  therewith,  and  to  recover 
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$1,000  damages  for  obstructions  placed  and  maintained 
by  the  defendant. 

Tiie  complaint  alleged  that  the  plaintiff  is  and  for  a 
long  time  has  been  the  owner  and  in  possession  of  a  tract 
or  farm  of   land  situate  in  the  town  of  Bethlehem,  Al- 
bany County,  New  York,  which  is  therein  described;  that  he 
has  and  at  all  the  times  in  the  complaint  mentioned  had 
"  a  rio-ht  of  way  or  easement,  appurtenant  to  said  lands  to 
and  from  said  lands  to  the  public  high  way,     .     .     .     allow- 
ing free  passage  to  the  plaintiff,  his  heirs,  assigns,  ten 
ants,  servants  and  agents  to  pass  and  repass  on  foot,  with 
their  horses,  carriages,  sleighs  and  cattle,  through  and 
over  the  lands  lying  between  plaintiff's  said  land  and  the 
public    highway    aforesaid,    subject,    however,    to     the 
right    of    the    owner    of    the  land    over    and    through 
which  said  right  of  way  or  easement  passes,  to  erect  and 
maintain  reasonable  gates  or  bars  over  the  same,  allowing 
free  passage,  however,  as  aforesaid ;    .     .     .     .    that  the 
defendants,  contriving  and  intending  to  deprive  the  plaint- 
iff of  his  said  right  of  way  and  easement,  on  or  about 
May  1,  1879,  wrongfully  and  willfully  erected,  and  have 
ever  since  wrongfully  maintained,  a  stone  wall  and  other 
obstructions  in,  upon  and  over  the  route  or  place  of  said 
way  or  easement,  have  nailed  up  bars  and  fences  thereon, 
and  placed  other  obstructions  thereon,  and  dug  ditches 
across  the  same,  so  that  plaintiff  could  not,  nor  could,  nor 
can  he,  his  servants  or  agents,  pass  or  repass  over  his  said 
way  or  enjoy  the  privileges  and  easements  to  his  said  lands 
belonging  as  aforesaid,  and  have,during  all  the  time  afore- 
said, by  means  of  said  wall  and 'the  obstructions  so  kept 
and 'maintained  by  defendants,  hindered  and  prevented 
the  plaintiff,  his  servants  and  agents,  from  freely  and  law- 
fully passing  and  repassing  to  and  from  his  said  lands  to 
to  and  from  the  public  highway  aforesaid,  to  his  great 
damage  of  $1,000  or  under." 

The  answer  of  the  defendants  admits  the  ownership 
and  possession  by  plaintiff  of  the  land  described  in  the 
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complaint  and  the  existence  of  the  right  of  way  therein 
set  forth,  and  denies  each  and  every  other  allegation 
therein  contained.  It  also  alleges  "that  the  defendants 
kept  open  for  many  years  and  continue  to  keep  a  beaten 
track  for  their  own  use,  in  the  general  direction  of  the 
right  of  way  or  easement  for  the  whole  distance  there- 
of,      which  beaten  track  or  right  of  way  is 

better  fitted  than  any  other  for  the  purpose  of  plaintiff 
and  is  the  only  beaten  track  or  road  for  use  or  existing  in 

said  general  direction that  plaintiff  insists 

upon,  and  does  pass  and  repass  always  unobstructed 
by  the  defendants,  or  either  of  them,  with  his  teams,  wag- 
ons, sleighs,  servants  and  cattle,  the  door  of  the  dwelling- 
house  of  defendants,  and  so  near  to  said  dwelling-house 
that  his  said  wagons  and  sleighs  come  in  contact  therewith 
and  brush  against  it ;  and  the  said  wagons  and  sleighs  and 
cattle  are  driven  through  the  front  door-yard  of  said 
dwelling-house,  and  through  :he  orchard  of  defendants, 
to  the  great  inconvenience  and  annoyance  and  damage  of 
the  defendants ;  and  the  plaintiff  and  his  servants  shout 
and  use  vulgar  and  profane  language  when  near  the  said 
dwellinff-house  of  defendants  and  threaten  the  defendants 
with  violence,  so  that  defendants  have  been  compelled  to 
remove  from  said  dwelling  with  their  family,  to  the  great 
damage  of  defendants,  and  said  plaintiff  and  his  servants 
have  frequently  torn  down  defendant's  fences,  at  unusual 
places  for  passing  through,  and  have  for  a  long  time  exer- 
cised a  malicious  and  an  oppressive  course  to  annoy  and 
damage  the  defendants ;  that  defendants  have  put  up  and 
temporarily  repaired  said  fences  to  prevent  trespass 
and  estrays  of  their  cattle." 

This  answer  was  served  in  July,  1886.  On  October  14, 
1887,  an  order  was  made  by  which  the  present  attorneys 
for  the  defendants  were  substituted  for  attorneys  who 
had  before  represented  them.  On  October  18,  188Y,  a 
demand  was  made  in  writing  upon  the  plaintiffs  for  a  bill 
of  particulars  of  the  "  grievances  "  set  forth  in  the  complaint 
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herein ;  stating  particularly  what  the  obstructions  there- 
in alleged  consisted  of,  the  time  when  they  were  built  or 
constructed,  and  the  location  where  they  were  placed  in 
the  said  route  or  place  of  way,  described  in  said  complaint; 
also  stating  what  "bars"  and  "fences"  were  "nailed"  by 
defendants,  and  what  "  ditches  "  were  dug  by  them  and  the 
times  when  said  ditches  were  dug  and  bars  and  fences 
nailed,  as  alleged  in  said  complaint. 

Thereafter,  on  December  27,  1887,  the  defendants 
moved,  upon  all  the  pleadings  and  proceedings,  the  de- 
mand for  a  bill  of  particulars,  and  affidavits,  for  an  order 
requiring  the  plaintiff  to  furnish  such  particulars. 

This  motion  was  denied  by  the  justice  presiding  at  special 
term  in  Albany  county,  and  this  appeal  thereafter  taken. 

Walter  E.  '  Ward  (  Ward  <&  Cameron,  attorneys),  for 
defendants-appellants. 

The  defendants  are  entitled  to  a  bill  of  particulars, 
under  section  531  of  the  Code  of  Civil  Procedure,  of  the 
times  when,  and  the  places  where,  plaintiff  expects  to 
prove  defendants  placed  obstructions  across  plaintiff's  right 
of  way,  as  alleged  in  said  complaint,  and  what  those  ob- 
structions consisted  of.  Tilton  v.  Beecher,  59  N.  Y.  176; 
Dwight  'V.  Germania  Life  Ins.  Co.,  22  Il^in,  167 ;  aff'd,  84 
JSr.  r:493;  Oardimerv.Knox,  27//^m,500;  Ball -y.  Even- 
ing Post  Pub.  Co.,  12  W.  Y.  Civ.  Fro.  4;  N.  Y.  In- 
fant Asylum  v.  Roosevelt,  7  Id.  307 ;  Stiebeling  v.  Lock- 
haus,  21  Hun,  457;  Kranz  v.  Dun,  8  JV.  Y.  Civ.  Pro.  403; 
People  V.  Kolan,  63  How.  Pr.  271 ;  Claflin  v.  Smith,  4  JST. 
Y.  Civ.  Pro.  240 ;  Cluff  v.  Thompson,  6  N.  Y.  St.  Eep. 
824  ;  Witkowski  v.  Paramore,  93  N.  Y.  467  ;  Baremore 
V.  Taylor,  52  Super.  Ct.  (20  J.  (&  S.)  448.  ...  In 
all  recent  cases,  the  courts  have  been  very  liberal  in  order- 
ing bills  of  particulars,  and  not  compelling  parties  to  go 
to  trial  without  information  as  to  the  charges  they  are 
obliged  to  meet. 

In  the  following  recent  cases  bills  of  particulars  have 
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IjeGn  ordered.  In  actions  for  libel  and  slander :  Stiebling  v. 
Locldiaus,  21  Jlun,  457;  Jones  v.  Piatt,  60  ITow.  Pr. 
T3;  Gardinier  v.  Knox,  27  TZim,  600 ;  Daniel  v.  Daniel,  2 
iV^.  Y.  Civ.  Pro.  238;  Xew  York  Infant  Asylum  v.  Roose- 
velt, Y  Id.  307;  Kranz  v.  Dun,  8  Id.  403;  Ball  v.  Evening 
Post  Pub.  Co.,  12  Id.  4.  In  actions  for  selling 
liquor  without  a  license :  Kee  v.  McSweeney,  ^&  How.  Pr. 
447.  In  actions  for  divorce:  Cardwell  v.  Cardwell,  5 
Weekly  Dig.  332;  12  Hun,  92.  In  actions  for  crim.  con.: 
Scaffer  v.  Holm,  3  JST.  Y.  Civ.  Pro.  81 ;  Tilton  v.  Beecher, 
supra.  In  a  quo  warranto  case:  People  v.  IsTolan,  63 
How.  Pr.  271.  In  an  action  to  set  aside  an  assignment 
for  the  benefit  of  creditors  on  the  ground  that  the  assign- 
ment was  made  for  the  purpose  of  hindering,  delaying  and 
defrauding  creditors, — Held,  that  a  bill  of  particulars 
should  be  ordered  of  the  facts  relied  upon  as  showing  the 
assignment  void.  Clafiin  v.  Smith,  4  II.  Y.  Civ.  Pro. 
240.  In  an  action  to  recover  the  amount  decreed  by  the 
surrogate  that  defendant  pay  over  as  executor,  where 
defendant's  answer  alleged  that  he  had  ceased  to  act  as 
executor,  and  had  acted  as  trustee  Avith  plaintiff's  consent, 
for  thirteen  years,  ordered,  that  defendant  furnish  a  bill 
of  particulars  of  the  facts  upon  which  defendant's  con- 
clusion that  he  had  ceased  to  act  as  executor,  was  based, 
and  the  acts  by  which  it  was  claimed  plaintiff  had  assented 
to  such  change  of  status.  Cluff  v.  Thompson,  6  iV,  Y.  St. 
Rep.  824.  In  an  action  for  libel,  where  the  answer  alleged 
that  plaintiff,  while  jailer  of 'Albany  county,  had  sold 
liquor  to  prisoners  confined  in  the  jail,  this  court,  at  the 
January  term,  1885,  ordered  defendant  to  furnish  plaintiff 
a  bill  of  particulars  of  the  names  of  the  persons  to  whom, 
and  the  times  when,  defendant  expected  to  prove  such 
sales  were  made.     Reamer  v.  Argus  Co.,  not  reported. 

In  a  case  decided  in  December,  1 887,  brought  to  recover 
back  money  paid  on  a  contract  to  convey  real  estate,  on 
the  ground  of  defects  in  the  vendor's  title,  held,  plaintiff 
should  deliver  a  bill  of  particulars  of  such  alleged  defects. 
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Lahey  v.  Kortriglit,  12  JV!  T.  Civ.  Fro.  352.    "Where  com- 
plaint set  out  a  written  contract,  and  answer  denied  that 
the  copy  was  a  true  copy,  and  that  plaintiff  had  failed  to 
comply  with  the  terms,  held,  that  defendant  should  furnish 
a  bill  of  particulars  of  the  alleged  difference  between  the 
copy  and  original,  and  in  what  respects  it  was  claimed 
that  plaintiff  had  failed  to  comply  with  its  terms.      Sher- 
wood -y.  Gaixlner,  5  iV^.  Y.  Civ.  Pro.  239.     In  an  action 
by  an  abutting  OAvner  against  an  elevated  railroad  for 
damages  to  his  property,  where  defendant  set  up  that  the 
plaintiff  was  barred  by  his  negligence,  acquiescence,  etc., 
held  that  defendant  should  furnish  a  bill  of  particulars  of 
such  acts  and  omissions.     Feely  v.  Manhattan  Ry.  Co.,  6 
X.  Y.  Civ.  Pro.  4:14:.    In  an  action  for  breach  of  contract 
a  bill  of  particulai-s  of  damages  sustained  should  be  given. 
Russell  V.  GibUn,  8  aT.  Y.  St.  Rep.  336-338.     Where  the 
answer  alleged  defendant  had  advanced  and  expended 
monev.     Witkowski  v.  Paramore,  93  N.    Y.  467;  Bare- 
more  \'.  Taylor,  52  Super.  Ct.  (20  J.  &  S.)  448.     It  is  no 
answer  to  an  application  for  a  bill  of  particulars  to  sug- 
gest tliat  defendants  know  better  than  any  one  else  the 
details  of  which  they  seek  to  be  informed.     Tilton  v. 
Beecher,  59  iT.  Y.  176;  Friedberg  v.  Bates,  3  Month.  L. 
Bid.  4,  S.  (7.,  24  Hxin,  375.     .     .     . 

The  motion  was  made  for  a  bill  of  particulars  in 
proper  time.  Beneville  -y.  Church  of  St.  Bridget,  2  Month. 
L.  Bui.  5 ;  Winchell  v  Martin,  14  WeeUy  Dig.  458 ; 
Shaffer  v.  Holm,      N.  Y.  Civ.  Pro. 

William  C.  McHarg,  for  plaintiff-respondent. 

It  is  only  where  "an  account"  is  set  forth  in  the 
pleadings  that  a  bill  of  particulars  is  demandable  as  a 
matter  of  right,  or  obtainable,  save  by  motion.  Code  of 
Pro.  §  531 ;  Clegg  v.  Am.  N'ewspaper  Union,  8  iT.  Y. 
Oiv.  Pro.  401 ;  Blackie  v.  Neilson,  6  Bosw.  681;  Fullerton 
V.  Gaylord,  7  Poht.  551.  The  demand  made  was  a 
nullity,  and  would  have  been  so  adjudged  on  motion  made 
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therefor.  Dowdney  v.  Yolkening,  37  iV.  Y.  Super.  Ct. 
(5  J.  &  S.)  313. 

The  granting  or  refusal  of  a  bill  of  particulars,  in 
actions  other  than  when  an  account  is  in  question  or 
involved,  is  a  matter  of  discretion.  Longden  v.  Brown, 
1  How.  Pr.  N'.  S.  338  ;  Butler -y.  Mann,  9  Abh.  N.  C.  49; 
Muller  V.  Bush,  etc.  Mfg.  Co.  15  Id.  88;  Tilton  v. 
Beecher,  59  N.  T.  176;  Kutzelman  v.  Sullivan,  iV.  Z:' 
Daily  Beg.  May  27,  1884. 

Bills  of  particulars  not  being  in  this  class  of  cases  a 
matter  of  right,  application  therefor  must  be  based  upon 
good  grounds  shown.  "  Special  grounds  therefor  must  be 
alleged,  else  in  every  case  of  trespass  it  will  be  a  step  in 
the  case  to  apply  for  a  bill  of  particulars  upon  affidavit  of 
a  defendant,  Avho  would  never  know  what  the  grievances 
complained  of  were."     Orvis  v.  Davis,  supra. 

And  great  caution  should  be  exercised  by  courts  in 
requiring  parties  to  furnish  bills  of  particulars  in  actions 
for  damages  for  wrongs.  Muller  v.  Bush,  etc.  Manf.  Co., 
supra.  The  discretion  to  be  exercised  by  courts  in  regard 
to  bills  of  particulars  was  properly  exercised  by  the  court 
below.  The  defendants  failed  to  make  a  proper  case  for 
the  particulars  asked  for  under  the  rules  laid  down  in  well 
adjudged  cases.  One  of  these  rules  is,  that  a  party  asking 
for  particulars  in  action  for  tort,  should  allege,  in  his 
moving  affidavits,  that  he  is  not  guilty  of  the  offense  or 
offenses  charged.  A  verified  pleading  will  not  meet  the  re- 
quirements on  a  motion  for  a  bill  of  particulars.  Gridley 
V.  Gridley,  7  N'.  Y.  Civ.  Pro.  215.  Where  the  acts  of 
defendant  complained  of,  if  in  fact  committed,  are  pecu- 
liarly within  the  knowledge  of  defendants,  the  plaintiff 
will  not  be  required  to  furnish  a  bill  of  particulars.  Finke 
V.  Jetter,  22  W.  -Big.  444. 

Defendants  were  chargeable  with  laches  in  moving. 
Delay  of  nearly  a  year  after  issue  joined,  unexcused,  is  a 
good  ground  to  deny  an  application  for  particulars.  Hat 
Sweat  Mfg.  Co.  v.  Eeinoehl,  24  N.  Y.  Weekly  Pig.  66; 
Brownell  v.  Bank  of  Gloversville,  Id.  44. 
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Per  Cukiam. — It  may  be  admitted  that  in  this  action 
(which  is  tort  for  obstructing  a  right  of  way)  a  bill  of 
particulars  may  be  ordered.  Whether  such  a  bill  should 
be  ordered,  in  any  particular  case,  is  a  matter  of  sound 
discretion.  We  have  a  right  to  review  the  discretion  of 
the  special  term,  but,  on  an  examination  of  the  case,  we 
do  not  think  we  ought  to  reverse  the  order.  There  was 
certainly  no  abuse  of  discretion.  And,  on  all  the  circum- 
stances of  the  case,  among  them  the  defendants'  delay,  it 
doubtful  whether  justice  would  be  promoted  by  ordering 
a  bill  of  particulars. 

Order  affirmed,  with  $10  costs  and  printing  disburse- 
ments. 


JOHN    GARYEY,  Administkator,  etc.,  of   JOSEPH 

JAMES    GARVEY,   Deceased,  Appellant,  v. 

NEW  YORK  LIFE  INSURANCE  AND 

•    TRUST    COMPANY,    et    al., 

Respondents. 

Supreme    Court,   Pirst    Department.    General    Term, 
March,  1888. 

§§  488,  499. 

Pleading— pudency  of  another  action  cannot  be  taken  advantage  of  by 
answer,  where  it  appears  on  face  of  complaint. 

The  pendency  of  another  action  for  the  same  cause  can  only  be  taken 
advantage  of  by  answer  where  it  does  not  appear  on  the  face  of  the 
complaint;  where  it  does  so  appear  it  is  ground  only  for  a  demurrer, 
and  when  the  objection  is  not  taken  by  demurrer  it  is  waived,  and 
the  defendant  cannot  thereafter  insist  upon  its  allowance,  as  a  defense 
or  answer  to  the  plaintiff's  cause  of  action. 

Where,  in  an  action  by  the  administrator  of  one  J.  J.  G.  for  an  account- 
ing of  the  rents  and  profits  of  certain  premises  pursuant  to  an  agree- 
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ment  between  tlie  plaintiff's  decedent  and  the  defendant's  decedent, 
under  which  the  latter  agreed  to  convey  to  J.  J.  G.  certain  premises 
and  to  pay  him  the  rents,  issues  and  profits  thereof,  less  $3,500 
and  the  expense  of  repairs,  taxes  and  insurance,  it  appeared  that 
judgment  had  previously  been  rendered  in  another  action  in  favor 
of  the  plaintiff  against  the  defendant,  directing  a  conveyance  of  said 
property  to  the  plaintiff  and  reserving  the  question  of  an  accounting 
and  of  the  costs  of  the  action  for  further  direction, — Held,  that  the 
more  regular  course  would  have  been  to  have  secured  such  further 
directions  and  not  to  have  brought  an  independent  action  for  an 
accounting,  but  that,  as  this  objection  appeared  upon  the  face  of  the 
complaint,  it  was  waived  by  not  demurring  thereto. 
(Decided  March  2,  1888.) 

Appeal  by  plaintiff  from  a  judgment  of  the  special 
term,  dismissing  the  complaint. 

The  facts  appear  in  the  opinion. 

George  O.  Genet,  for  plaintiff -appellant. 

H.  E.  Robinson  {Emmet  <£;  Rohinson,  attorneys),  for 
defendant,  New  York  Life  Insurance  and  Trust  Com- 
pany, respondent. 

George  IT.  Forest  and  Arthur  D.  Weeks,  for  defendant, 
Margaret  Owens,  respondent. 

Daniels,  J. — The  action  was  brought  for  an  account- 
ing of  the  rents  and  profits  of  premises  on  the  easterly 
line  of  Tenth  avenue  south  of  Forty-first  street  in  the  city 
of  New  York.  They  were  owned  in  1869  by  James  Gar- 
vey ;  he  conveyed  them  to  John  Garvey,  who  executed 
with  James  Garvey,  an  agreement  on  December  15, 18G9, 
by  which  Janies  Garvey  covenanted  that  he  would  collect 
all  the  rents  from  the  premises,  defray  necessary  taxes, 
repairs  and  insurance  out  of  the  same,  and  that  he  w,ould 
grant,  release  and  convey  forever  to  Joseph  James  Gar- 
vey, of  Tomkinsville,  a  son  of  John  Garvey,  f or^  the  sum 
of  $1,  this  lot  of  land,  with  the  building  erected  thereon, 


108  CIVIL  PROCEDURE  REPORTS. 

Garvey  v.  N.  Y.  Life  Ins.  and  Trust  Co. 

and  also,  all  sums  of  money  collected  for  rents  or  otherwise, 
from  the  premises,  after  deducting  the  sum  of  $3,500, 
without  interest,  and  the  expense  of  repairs,  taxes  and  in- 
surance, from  the  date  of  the  agreement  until  the  time 
when  Joseph  James  Garvey  should  arrive  at  the  age  of 
twenty-one  years,  which  would  be  on  October  28,  1881, 

It  is  alleged  in  the  complaint  that  James  Garvey  col- 
lected the  rents  of  the  premises  up  to  October  18,  1877, 
when  he  died  intestate,  leaving  him  surviving  Joseph  Gar- 
vey, an  infant,  defendant,  and  Margaret  Garvey  who 
afterwards  intermarried  with  John  Owens,  his  widow. 
Letters  of  administration  are  alleged  to  have  been  issued 
upon  the  estate  of  James  Garvey  to  the  widow  and  Henry 
de  Forrest  Weeks,  on  December  18, 1877,  and  on  the  17th  of 
the  same  month  these  letters  were  revoked  as  to  the  widow, 
and  the  other  person  named  in  them  continued  to  act  as 
administrator  of  the  estate.  The  complaint  contains  the 
further  allegation  that  the  widow  of  James  Garvey  and 
the  New  York  Life  Insurance  and  Trust  Company,  the 
guardian  of  the  infant  Joseph  Garvey,  entered  into  the  pos- 
session of  the  premises,  and  since  the  death  of  James  Gar- 
vey, had  continued  in  such  possession  and  collected  the 
rent  thereof,  amounting  to  a  large  sum  of  money,  exceed- 
ing the  sums  mentioned  in  the  agreement.  It  is  further 
averred  that  these  rents  had  before  the  commencement  of 
the  action  been  demanded,  together  with  an  accounting 
concerning  the  premises,  and  that  the  defendants  had 
neglected  and  refused  to  comply  with  this  notice  and  de- 
mand. The  defendants  answered  the  complaint  taking 
issue  upon  the  material  allegations  contained  in  it. 

Annexed  to  it  is  a  copy  of  the  agreement  in  which  the 
trustee  covenanted  to  convey  the  premises  to  Joseph 
James  Garvey,  the  plaintiff,  with  all  sums  of  money  col- 
lected for  rents  or  otherwise  after  deducting  the  $3,500,  the 
expenses  for  repairs,  taxes  and  insurance.  These  allega- 
tions presented  a  cause  of  action  against  the  defendants. 
By  the  agreement  the  plaintiff  was  entitled  to,  not  only 
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the  property  itself,  but  also  to  its  rents,  issues  and  profits 
after  providing  for  the  sums  of  money  to  be  first  defrayed 
thereby,  which  it  was  alleged  in  the  complaint  had  been 
paid  and  satisfied  by  the  premises  yielding  larger  sums  of 
money  than  were  required  for  that  purpose. 

The  ground  on  which  the  complaint  was  dismissed 
does  not  clearly  appear,  but  it  was  probably  owing  to  the 
circumstances,  appearing  by  the  complaint  and  a  copy  of 
an  interlocutory  judgment  annexed  to  and  forming  a  part 
of  it,  of  the  pendency  of  that  other  action. 

In  that  action  it  had  been  adjudged  that  the  plaintiff 
was  entitled  to  a  re-couA'^eyance  of  this  property  as  that  had 
been  covenanted  for  in  the  agreement  made  between  John 
and  James  Garvey,  and  the  question  of  an  accounting 
and  of  the  costs  of  the  action  was  reserved  for  further 
directions. 

No  application  seems  to  have  been  made  for  such  direc- 
tions, which  would  have  been  the  more  regular  course 
to  pursue,  than  bringing  an  independent,  action.  That 
could  readily  have  been  made  and  an  accounting  secured 
by  proceeding  under  this  judgment,  and  if  necessary, 
bringing  in  the  trust  company  as  a  party  to  the  action. 
And  if  the  objection  was  still  available,  as  this  was  the 
course  to  be  followed  by  the  plaintiff,  instead  of  institut- 
ing a  new  suit,  it  would  be  not  only  a  just  but  a  regular 
disposition  to  make  of  this  action  to  dismiss  it.  But  this 
objection  has  been  waived  by  the  defendants. 

It  appeared  on  the  face  of  the  complaint,  and  from 
the  interlocutory  judgment  in  the  other  suit  forming  a 
part  of  it.  And  where  the  pendency  of  another  action 
may  be  made  to  appear  in  that  manner,  then,  by  section 
488  of  the  Code  of  Civil  Procedure,  it  is  a  ground  for 
demurrer.  And  it  must  be  taken  in  that  manner,  if  it  is 
to  be  insisted  upon  by  the  defendants,  for  by  section  498 
of  this  Code,  the  objection  has  only  been  permitted  to  be 
taken  by  answer  when  it  does  not  appear  on  the  face  of 
the  complaint.     This  objection  did  so  appear,  and  it  con- 
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sequently  presented  ground  only  for  a  demurrer,  and  not 
having  been  taken  by  a  demurrer,  by  section  499,  it  was 
waived  and  the  defendants  could  not  afterwards  insist 
upon  its  allowance  as  a  defense  or  answer  to  the  plaintiff's 
action. 

The  complaint  was  irregularly  dismissed,  and  the 
judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  plaintiff  to  abide  the  result. 

Van  Bkunt,   P.  J.,  and  Brady,  J.,  concurred. 


PECK,  Respondent,  v.  HAYES,  Appellant. 

County  Court,  Fulton  County,  May,  1888. 

§§  2886,  2889. 
Justice's  court — wJio  may  appea/rfor  party  in. 

In  a  justice's  court  there  are  no  attorneys  at  law;  all  persons  vrho 
appear  there  for  parties  are  agents  or  attorneys  in  fact.[i] 

A  party  to  an  action  in  a  court  of  a  justice  of  the  peace,  may  appear 
therein  by  an  attorney  in  fact  who  is  a  minor.  [5]  Any  person,  young 
or  old,  male  or  female,  other  than  the  constable  who  served  the 
summons  or  the  law  partner  or  clerk  of  the  justice,  maybe  the 
attorney  for  a  party  in  such  an  action.  [4] 

The  rule  as  to  who  may  act  as  an  attorney  in  fact  or  agent,  stated.  [2,3] 

Where  the  appearance  of  a  defendant  in  an  action  in  a  justice's  court 
by  an  attorney  in  fact  was  objected  to  on  the  ground  that  the 
attorney  was  a  minor,  and  that  objection  was  sustained,  the  plaintiff, 
upon  appeal  from  the  judgment  rendered  in  the  action,  cannot 
raise  the  further  objection  that  the  attorney  was  not  authorized  by 
the  defendant  to  appear  for  him.  [6]  By  not  taking  the  objection 
at  the  time  when  the  appearance  was  tendered,  it  was  waived.  ["] 

{Decided  May,  1888.) 

Appeal  by  defendant  from  a  judgment  rendered  in  a 
justice's  court  in  favor  of  plaintiff. 
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This  action  was  commenced  in  a  court  of  a  justice  of 
the  peace. 

Tlie  plaintiff  appeared,  and  the  defendant  also  ap- 
peared, or  undertook  to  appear,  by  one  George  Hayes, 
whose  appearance  was  objected  to  by  the  plaintiff  on  the 
ground  that  he  was  a  minor.  An  admission  of  that  fact 
was  made  by  Hayes,  and  duly  noted  by  the  justice,  who 
thereupon  ruled  that  a  minor  could  not  legally  appear  as 
the  attorney  for  the  defendant  and  excluded  the  appearance 
tendered.  Thereafter  judgment  by  default  was  rendered 
in  the  justice's  court  in  favor  of  the  plaintiff  and  against 
the  defendant  and  this  appeal  duly  taken. 

Horton  D.  Wright^  for  defendant-appellant. 

Annihal  <&  Murrduy^  for  plaintiff-respondent. 

Keck,  Co.  J. — The  mainj  and  substantially,  the  only 
question  arising  in  this  case,  is  raised  by  the  plaintiff's 

objection  to  the  defendant's  appearance  by  a  person 
[1]     under  twenty-one  years  of  age.     In  justice's  court, 

there  are  no  attorneys,  at  law.  All  persons  who 
appear  there  for  parties,  are  mere  agents,  or  attorneys  in 
fact  (Sperry  v.  Reynolds,  65  N.  Y.  1Y9).  By  section 
2886  of  the  Code  of  Civil  Procedure  it  is  provided  that 
"A  party  to  an  action  before  a  justice  of  '.he  peace,  who 
is  of  full  age,  may  appear  and  prosecute  or  defend  the 
same,  in  person  or  by  attorney  at  his  election,  unless  he 
has  been  judicially  declared  to  be  incompetent  to  manage 
his  affairs."  It-  is  clear  from  this  provision  that  a  party 
to  an  action,  who  is  a  minor  cannot  appear  in  person, 
and  prosecute  or  defend  an  action  in  the  justice's  court; 
but  may  not  a  person  who  is  a  minor  be  made  the  instru- 
ment or  agent,  of  an  adult  person,  who  is  a  party  to  such 

an  action  to  appear  for  him  therein  ? 
[2]  Now  it  is  a  well  established  rule  of  law  "  that  an 

infant  may  act  as  an  attorney  or  agent  of  another,  for 
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it  is  not  necessary  that  a  person  be  sui  Juris,  or  capable  of 
acting  in  his  own  right,  in  order  to  qualify  him  to  act  for 
others."  In  the  Vermont  courts  it  has  been  held,  that  an 
infant  may  be  deputed  by  the  sheriff  to  serve  a  particular 
writ,  and  his  acts  while  in  the  discharge  of  his  duty  will 
be  as  binding  as  though  done  by  the  sheriff  himself 
(Barret  v.  Seward,  22  Vt  176).  In  Missouri  it  has  been 
held  that  an  infant  may  be  authorized  to  exercise  the 
power  of  appointment  by  the  instrument  creating  the 
power,  but  he  cannot  exercise  such  power  if  coupled  with 
an  interest  (Schneidei-  v.  Staibe,  29  Mo.  269). 

An  infant  who  purchases  land  of  another,  takes  the 
deed  in  his  own  name,  and  then  immediately  conveys  to 
the  proper  person,  cannot  repudiate  the  deed,  on  the 
ground  that  an  infant  may  execute  a  power  as  absolutely 
and  irrevocably  as  an  adult  (Sheldon  v.  Newton,  3  Ohio, 
St.  494).     An  infant  cannot  be  a  public    attorney  for 
prosecuting  suits  at  law  and  equity,  though  he  may  be  a 
private  attorney  for  the  purpose  of  performing  acts  so 
merely  ministerial  as  to  require  little  or  no  judgment, 
experience  or  skiU  (Tf/ler  on  Infancy,  40).     "Any  person 
(says  Story)  may  be  an  agent,  who  is  not  actually  dis- 
abled by  weakness  of  mind  or  Avant  of  understanding. 
Legal  disability  to  contract  wiU  not  incapacitate  a  person 
°  from  becoming  an  agent.     Thus,  although  a  person 
P]     under  age  cannot  contract  so  as  to  render  himself 
responsible,  he  can  nevertheless,  contract   as  agent 
for  another  person  so  as  to  bind  such  person  "  {Storrj  on 
Cont.  §  126),  and  whatever  a  person  may  do  by  his  own 
right  he  may  do  by  an  agent  [Story  on  Cont.  §  125). 

Now  section  2S89  of  the  Code  of  Civil  Procedure 
[*]  provides  that  "  any  person  other  than  the  constable 
who  served  the  summons,  or  venire,  or  law  partner  or 
clerk  of  the  justice,  may  be  the  attorney  for  a  party  to  an 
action  bef  orem  justice  of  the  peace."  By  this  provision  any 
person,  young  or  old,  male  or  female,  excepting  the  per- 
sons thetein  named  and  expressly   prohibited   from  so 
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doing,  may  be  made  the  agent  of  an  adult  person  who  is 
a  party  to  an  action  in  justice's  court,  to  appear  for  him 
therein;  and,  assuming  that  the  admission  of  George  Hayes 

to  the  effect  that  he  was  a  minor  was  true,  he  could 
P]    nevertheless  be  made  the  agent  by  the  defendant 

to  appear  for  him  in  the  action  and  defend  the  same 
for  him,  with  the  same  force  and  effect  as  he  might  or 
could  have  done  in  person,  and  the  denial  of  this  right  to 
him  I  think  was  error. 

It  is  claimed,  however,  by  the  learned  counsel  for  the 
plaintiff  and  respondent,  that  George  Hayes  had  no 
authority  from  the  defendant  to  appear  for  him,  and  that 
the  case,  therefore,  stands  the  same  as  if  no  person  had 
appeared,  or  attempted  to  do  so  for  him;  that  the  authority 
to  the  agent  should  have  been  shown,  and  failure  to  do  so 

was  equivalent  to  non-appearance.  But  the  plaintiff 
[®]     must  be  held  to  stand  upon  his  ob  j  ection, which  was  not 

that  George  Hayes  was  not  authorized  by  the  defend- 
ant to  appear  for  him,  but  that  he  was  a  minor,  and  could 
not,  therefore,  notwithstanding  he  had  proper  authority 
to  do  so,  legally  appear  for  him.  That  was  the  effect  of 
the  objection,  if  not  the  exact  language  used,  or  employed 
in  the  making  of  it.  The  plaintiff  might  have  objected 
to  the  appearance  on  the  ground  that  no  authority  had 
been  given  by  defendant  to  George  Hayes  to  appear  for 
him,  or  required  proof  of  such  authority,  but  he  did 
neither,  choosing  to  stand  upon  the  objection  made,  by 
which  he  excluded  his  appearance,  and  he  cannot,  on  an 
appeal,  receive  the  benefit  of  an  objection  not  made  at  a 
time  when  it  might  have  been  met  and  obviated.    And 

by  his  failure  to  make  such  an  objection,  he  waived 
\J]    his  right  to  do  so,  and  admitted  that  the  person  so 

attemptmg  to  appear  was  authorized  by  the  defend- 
ant to  do  so  for  him. 

If  a  party  does  not  object  to  the  appearance  of  his 
adversary  by  attorney  he  will  be  deemed  to  have  waived 
his  right  to  do  so,  and  admitted  his  authority  to  appear 

Vol.  XIV.— 8. 
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(Ackerman  v.  Finch,  15  Wend.  652;  Sperry  v.  Reynolds, 
65  iV.  T.  179,  1?2,  183;  Rickey  v.  Christie,  40  Hun,  278, 

281.)  . 

The  exclusion  of  George  Hayes  from  appearing  m  the 
case  for  the  defendant  was  error,  calling  for  a  reversal 
of  the  judgment,  with  costs. 


RENWICK  V.  NEW  CENTRAL  COAL  COMPANY, 

Respondent. 

ATWATER,  Appellant. 

SUPEKIOR    COUKT    OF  THE  CiTY  OF    NeW     YoEK,     GeNERAL 

Teem,  April,  1888. 

§§  3268,  3278. 

Security  for  cosU—liaMlity  of  attorney  for,  where  plaintiff  Tum-resident. 

Where,  pending  an  action  commenced  by  a  non-resident  plaintiff, 
another  attorney  is  substituted  in  the  place  of  the  one  who  originally 
brought  the  action,— Held,  that  such  attorney,  security  not  having 
been  given,  is  liable  for  the  costs  awarded  against  the  plaintiff; 
that  the  fact  that  he  was  not  the  attorney  who  commenced  the  action 
does  not  affect  his  liability. 

The  liability  of  an  attorney  for  a  non-resident  plaintiff  for  costs  is  a 
continuing  one,  beginning  at  the  the  time  the  action  is  commenced 
and  continuing  until  security  therefor  is  given;  and  if  no  security 
Is  given,  it  runs  as  well  against  the  attorney  who  represents  the 
plaintiff  when  the  judgment  is  recovered  as  the  attorney  who  com- 
menced the  action. 

The  only  way  that  an  attorney  for  a  non-resident  plaintiff  can  relieve 
himself  from  his  liability  for  costs  is  by  seeing  to  it  that  the  plaintiff 
gives  security  therefor. 

{Decided  April  2,  1888.) 

Appeal  by  Henry  G.  Atwater  from  an  order  of  the 
special  term  of  this  court,  requiring  him  to  pay  to  the 
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defendant  or  his  attorney  "  $100.00  on  account  of  the  costs 
awarded  to  the  defendant  by  the  judgment  in  this  action." 

Sufficient  facts  are  stated  in  the  opinion. 

Henry  G.  Atwater^  appellant  in  person. 

The  statute  makes  liable  the  attorney  who  commences 
the  action,  and  there  is  no  liability  imposed  on  a  substi- 
tuted attorney.  The  history  of  the  statutory  provision  is 
as  follows :  Prior  to  the  Revised  Statutes  of  1830,  the 
attorney's  ,  liability  was  regulated  by  the  rules  of  the 
supreme  court.  The  14th  rule  of  the  January  Term,  1799, 
provided  that  "  where  a  suit  shall  be  commenced  for  a 
non-resident  plaintifif  before  security  for  costs  .... 
shall  be  given,  the  attorney  shall  be  deemed  to  become 
security  for  costs,  and  where,  at  any  time  pending  the  suit, 
the  plaintiil  shall  remove  out  of  the  State,  and  the  attorney 
shall  thereafter  proceed  in  the  cause  before  such  security 
shall  be  given,  he  shall  in  such  case  also  be  deemed  to 
become  security  for  costs,  but  shall  not  in  any  case  be 
liable  to  an  amount  exceeding  $100"  (see  the  rule  in 
Dunlap  Pr.  90,  and  24  Hun^  441).  By  the  Revised 
Statutes  it  was  provided  as  follows:  "In  the  cases  in 
which  according,  to  the  provisions  of  this  title  a  defendant 
at  the  commencement  of  a  suit  shall  be  entitled  to  require 
security  for  costs,  the  attorney  for  the  plaintiff  shall  be 
liable  for  such  costs  to  an  amount  not  exceeding  $100, 
until  security  therefor  be  filed  as  herein  provided,  whether 
such  security  shall  have  been  required  by  the  defendant 
or  not."  2  R.  S.  621,  §  7.  This  provision  of  the  Revised 
Statutes  was  re-enacted  in  the  Code  without  any  substantial 
change.     .     .    .     Oiv.  Pro.  Code  %  3278. 

Looking  at  the  reason  and  policy  of  the  statute  it 
seems  to  be  this.  The  courts  have,  at  all  times,  exercised 
the  power  of  supervising  the  conduct  of  attorneys  and 
compelling  them  to  pay  costs  for  what  was  regarded  as 
misconduct ;  thus  it  is  said,  in  Paine  &  Duer's  Practice 
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vol.  1,  p.  184 :  "An  attorney  will  sometimes  be  compelled 
to  pay  costs  to  his  client  for  neglect,  or  to  the  opposite 
party  for  improper  and  vexatious  conduct  or  for  makmg 
a  groundless  or  frivolous  application  to  the  court."     And 
so  an  attorney  may  be  compelled  to  pay  costs  for  putting 
in  a  pleading  or  affidavit  containing  scandalous  matter. 
Cushman-y.  Brown,  6  Faige,  539;   McYey  v.  Cantrel,  8 
Run,  522.     Or  for  maliciously  instituting  proceedmgs  to 
disbar  another  attorney.    In  re  Kelly,  62  iV.    Y.   198. 
All  these  acts  are  regarded  as  misconduct  in  an  attorney, 
and  as  such  punishable  in  a  summary  way  by  the  court. 
The  supreme  court  rule  of  1799,  as  it  was  not  made  by 
virtue  of  any  statute  but  under  the  inherent  power  of 
the  court  to  regulate  the  conduct  of  attorneys,  was  no 
more  than  a  declaration  that  a  certain  act  by  an  attorney 
would  be  considered  as  misconduct  and  be  punished  in  a 
certain  way.     The  subsequent  statutory  provisions  which 
are  founded  on  this  old  rule  are  but  the  adoption  of  the 
principle  therein  expressed,  and  are,    therefore,  in    sub- 
stance, statutes  imposing  penalties  upon  attorneys  for  mis- 
conduct.    This  is  also  shown  by  the  way  in  which  the 
attorney's  liability  is  enforced.     There  is  no  special  statu- 
tory provision  on  the  subject,  but  the  practice  has  always 
been  to  apply  to  the  court,  on  affidavits,  for  a  summary 
order  compelling  payment.  1  Dunlap  Frac.  91;  Willmont 
V.  Meserole,  16  Ahh.  Fr.  N.  S.  308;    Matter  of  Levy,  2 
iT.  T.  Civ.  Fro.  108.     It  is  of  course  only  misconduct  of 
an  attorney  as  such  that  can  be  punished  in  this  summary 
manner.     An  ordinary  statutory  penalty  can  only   be 
collected  by  a  suit  at  law  where  the  defendant  can  have  a 
jury  trial.     The  statute,  then,  is  one  imposing  a  penalty 
upon  an  attorney  for  misconduct  and  is  to  be  construed 
as  all  penal  statutes  are.     The  question  of  whether  a 
statute  is  penal  in  its  nature  is  to  be  determined  by  the 
substantial  effect  thereof  and  not  by  the  language  used; 
thus,  the  liability  of  a  du-ector  of  a  manufacturing  com- 
pany for  the  debts  of  the  company  for  failure  to  file  the 
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annual  report  has  always  been  held  to  be  a  penal  liability, 
although  it  is  not  so  in  form  or  language.  Bruce  v.  Piatt, 
80  JV.  JT.  379.  And  it  has  even  been  said  that  all  statutes 
imposing  costs  are  in  the  nature  of  penal  statutes,  because 
no  costs  were  recoverable  at  common  law.  Potter  Dwarr. 
Stat.  253.  If  this  be  a  penal  statute  it  must  be  construed 
according  to  the  rules  governing  such  a  statute,  which 
are  that  no  person  can  be  held  liable  under  it  unless  he 
is  both  within  the  letter  and  spirit  of  the  statute ;  that 
the  statute  cannot  be  extended  by  equity ;  that  general 
words  of  the  statute  are  to  be  restrained  for  the  benefit 
of  him  from  whom  the  penalty  is  claimed,  and  that  in 
cases  of  doubt  the  party  from  whom  the  penalty  is 
claimed  is  entitled  to  the  benefit  of  it.  Potter  Dwarr. 
Stat.  245,  246,  247 ;  Hall  v.  Siegel,  7  Zans.  206  ;  Bonnell 
V.  Griswold,  SO  W.  Y.  128. 

The  spirit  of  the  statute  here  is  to  declare  liable  for 
misconduct  and  subject  to  a  penalty,  an  attorney  who 
commences  a  suit  for  a  non-resident  without  filing  security 
for  costs.  Looking  at  the  old  supreme  court  rule  it  seems 
perfectly  clear  that  the  attorney  who  commenced  a  suit 
was  the  only  one  aimed  at,  and  such  seems  to  have  been 
the  construction  placed  upon  it  by  the  old  supreme  court ; 
thus,  in  the  case  of  Frary  v.  Dakin,  8  Johns.  353,  an 
attorney  brought  a  writ  of  error  to  the  supreme  court  to 
reverse  a  judgment  of  the  common  pleas,  and,  the  judg- 
ment having  been  affirmed,  a  motion  was  made  to  compel 
him  to  pay  the  costs  in  the  supreme  court  on  the  ground 
that  his  client  was  a  non-resident  at  the  time  the  writ  of 
error  was  brought,  but  the  court  denied  the  motion, 
saying:  "This  is  not  a  case  coming  within  the  spirit 
of  the  14th  rule  of  January  term,  1799.  .  .  . 
Although  the  bringing  the  writ  of  error  is  ever  considered 
as  a  new  action,  yet  it  is  not  the  commencement  of  such  a 
suit  as  comes  within  the  rule  by  which  the  attorney  can 
be  made  responsible  for  the  costs,"  To  show  how  strictly 
the  provisions  of  the  Eevised  Statutes  on  the  subject  were 
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construed,  it  is  curious  to  note  that  the  words  "attorney 
for  the  plaintiff "  did  not  include  the  solicitor  for  com- 
plainant, and  that  the  statute  did  not  apply  to  the  court 
of  chancery,  to  correct  which  the  16th  chancery  rule 
imposed  a  like  penalty  on  solicitors.  Sigourney  v.  Wad- 
dle, 9  Faige,  381. 

Moreover,  it  is  plain  that  the  attorney  that  commences 
the  suit  is  the  one  who  does  the  mischief ;  because,  as  soon 
as  the  suit  is  commenced,  the  defendant  may  at  once  apply 
to  have  security  filed  and  the  proceedings  stayed,  and  it 
is  always  in  the  power  of  the  defendant  to  prevent  the 
suit  from  being  proceeded  with  without  security,  although 
he  cannot  prevent  it  from  being  commenced ;  and  it  is, 
therefore,  the  attorney  who  commences  the  suit,  and  not 
the  one  who  afterward  continues  it,  who  does  the  injury. 
If  the  defendant  suffers  loss  by  the  continuance  of  the 
suit  it  is  due  to  his  o^vn  neglect  in  not  applying  for 

security Neither  is  the  appellant  within  the 

letter  of  the  statute.  A  fair  construction  of  the  language 
in  section  32Y8  of  the  Code,  that  "  the  plaintiff's  attorney 
is  liable,"  shows  it  to  mean  that  the  attorney  who  com- 
mences the  suit  for  the  plaintiff  is  liable.  Section  3278  is 
stated  by  the  revisers  in  their  notes  to  be  are-enactment  of 
the  Revised  Statutes  without  change,  and  the  provision  of 
the  Revised  Statutes  is  clearly  a  statutory  enactment  of  the 
old  supreme  court  rule,  with  the  exception  that  the  attorney's 
liability  was  reduced,  as  he  was  not  under  the  Revised 
Statutes  made  liable  because  his  client  moved  out  of  the 
State.  As  was  said  by  Bronson,  Ch.  J.,  in  1846,  in 
Alexander  v.  Carpenter,  3  Benio,  260:  "In  the  late 
revision  of  the  laws  the  legislature  seems  to  have  thought 
that  the  court  had  been  to  hard  upon  the  lawyers,  and  it 
was  provided  that  the  attorney  should  be  liable  for  costs 
when  the  plaintiff  should  not  be  a  resident  of  the  State  at 
the  commencement  of  the  suit,  but  he  was  not  made 
answerable  where  the  plaintiff  removed  out  of  the  State 
after  the  suit  was  commenced."     The  legislature,  there- 
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fore,  has  never  imposed  any  liabilty  upon  attorneys  in  this 
matter  greater  than,  was  formerly  imposed  upon  them  by 
the  court,  but  on  the  contrary  has  limited  their  liability, 
and  the  present  statutory  provisions,  construed  in  the 
light  of  history  and  policy,  show  that  now  he  is  not  guilty 
of  misconduct  making  him  liable  for  costs  except  when  he 
commences  a  suit  for  a  nonresident 

The  Code  says :    "  The  plaintiff's  attorney  is   liable 

until  security  is  given."     This  contemplates 

the  attaching  of  a  liability  as  soon  as  a  suit  is  commenced, 
and  this  liability  attaches,  of  course,  to  the  attorney  who 
commences  it,  and  this  liability  remains  upon  him  through- 
out, and  he  cannot  shift  it  from  himself  by  having  another 
attorney  substituted  in  his  place.  This  was  decided  by 
Daly,  Ch.  J.,  of  the  court  of  common  pleas,  in  the  case 

of  Esty  V.   Trowbridge,   1  Law  BulL  55 

The  affidavit  of  Mr.  See  shows  that  he  brought  the  suit 
in  New  York  on.  request  of  defendant  and  upon  the 
agreement  that  security  for  costs  should  be  waived.  Since 
the  defendant  consented  to  the  bringing  of  the  suit  with- 
out security  for  costs,  and  consented  that  security  for 
costs  should  not  be  filed,  it  cannot  enforce  any  liability 
arising  from  failure  to  file  security. 

A  person  cannot  sue  for  a  penalty  on  account  of  the 
doing  of  an  act  to  which  he  was  in  any  way  a  party. 
Thus  a  creditor  of  a  manufacturing  company,  who  is 
himself  a  trustee,  cannot  sue  another  trustee  to  recover  a 
debt  due  him  from  the  corporation  on  account  of  the 
failure  of  the  trustees  to  file  the  annual  report.  Briggs 
V.  Easterly,  62  Barb.  51;  Bronson  v.  Dimock,  4  Ilun, 
614 ;  Estes  v.  Burns,  37  Super.  Ct.  i^J.&  8)1. 

Eugene  D.  Hmjohins^  for  defendant,  respondent. 

Mr.  Atwater,  as  plaintiff's  attorney  of  record,  at  the 
time  judgment  for  costs  was  entered,  is  liable,  under  sec- 
tion 3278  of  the  Code,  for  defendants'  costs,  to  an  amoun1< 
not  exceeding  $100.     Code  Civ.  Pro.  §§  3278,  3268.    .    . 
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The  plaintiff,  being  a  non-resident  of  the  State  at  the  time 
this  action  was  commenced,  could  have  been  required  by 
the  defendant  to  give  security  for  costs  (§  3268).  Security 
from  plaintiff  not  having  been  required  by  defendant,  and 
plaintiff's  attorney  not  filing  and  procuring  the  allowance 
of  an  undertaking  for  costs  he  (plaintiff's  attorney)  him- 
self becomes  security  for  costs  up  to  $100  (§  3278).  The 
test  to  determine  the  liability  of  plaintiff's  attorney  is : 
(1)  Was  the  plaintiff  a  non-resident  at  the  time  the  action 
was  commenced  ?  (2)  Has  security  been  given  by  him,  or 
in  his  behalf,  by  his  attorney  ?   " 

This  has  been  the  law  of  this  State  since  1799. 

The  fourteenth  rule  of  the  January  term,  1799,  pro- 
vided that  "  where  a  suit  shall  be  commenced  for  a  non- 
resident plaintiff  before  security  for  costs  by  a  suificient 
householder  of  the  State  in  the  sum  of  $100  in 
the  usual  form  shall  be  given,  the  attorney  shall  be 
deemed  to  have  become  security  for  costs,  and  when,  at 
any  time  pending  the  suit,  the  plaintiff  shall  remove  out 
of  the  State,  and  the  attorney  shall  thereafter  proceed  in 
the  cause  before  such  security  shall  be  given  he  shall,  in 
such  case  also,  be  deemed  to  have  become  security  for 
costs ;  but  he  shall  not  in  any  case  be  liable  to  an  amount 
exceeding  $100  or  where,  if  there  shall  be  a  plurality 
of  plaintiffs,  one  of  them  shall  be  resident  within  the 
State."  See  Dunlap  Pr.  p.  90.  This  continued  to 
be  the  law  of  this  State  until  1830.  See  Moir  v.  Brown, 
9  How.  Pr.  270 ;  Alexander  -y.  Carpenter,  3  Penio,  260. 
When  this  rule  of  court  was  superseded  by  2  P.  S.  p. 
621,  §  7",  which  provided  as  follows :  "  In  cases  in  which, 
according  to  the  provisions  of  this  title,  a  defendant  at 
the  commencement  of  a  suit  shall  be  entitled  to  require 
security  for  costs,  the  attorney  for  the  plaintiff  shall  be 
liable  for  such  costs  to  an  amount  not  exceeding  $100 
until  security  therefor  be  filed  as  herein  provided,  whether 
such  security  shall  have  been  required  by  the  defendant 
or  not." 
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Under  the  rule  of  court  the  attorney  was  liable  in  two 
cases  :  (1)  "When  the  plaintiff  was  a  non-resident  at  the 
time  suit  Avas  begun.  (2)  "When  he  became  such  during 
the  progress  of  the  suit. 

Under  the  Revised  Statutes  the  second  case  was 
dropped,  and  the  attorney  was  liable  only  when  plaintiff 
was  a  non-resident  at  the  time  the  action  was  commenced. 
This  has  been  in  substance  embodied  in  section  3278  of 
the  Code  of  Civil  Procedure,  and  is  the  law  now  in  force. 
See  Bliss'  Code,  §  3278. 

That  Mr.  At  water  did  not  become  plaintiff's  attorney 
until  after  this  action  was  commenced  does  not  affect  the 
question  of  his  liability.  .  .  The  attorney's  liability  is 
a  continuing  liability  which  begins  at  the  time  he  appears 
as  attorney  for  a  non-resident  plaintiff  and  continues 
until  security  for  costs  is  filed.  The  amount  of  the 
liability  increases  as  the  action  proceeds.  ...  To 
ascertain  who  is  liable  as  plaintiff's  attorney  we  must 
inquire  who  is  the  attorney  of  record  at  the  time  we  wish 
to  ascertain  who  is  Hable,  and  not  who  was  the  attorney 
of  record  at  the  time  the  action  was  commenced.  All 
the  decisions  confirm  this  construction  of  the  statute,  for 
they  all  hold  that  the  attorney's  liability  depends  upon 
the  plaintiff  being  a  non-resident  at  the  time  the  action 
was  commenced,  and  upon  that  alone.  Moir  v.  Brown, 
9  JIow.  Pr.  270;  Alexander  v.  Carpenter,  3  Denio,  266 ; 
"Waring  v.  Baret,  2  Cow.  461 ;  Krom  v.  Kursheedt,  6  If. 
T.  Civ.  Fro.  371 ;  Boyce  v.  Bates,  8  How.  Pr.  495.  .  .  . 
"When  duly  substituted  as  plaintiff's  attorney,  Mr. 
Atwater  was  entitled  to  all  the  rights  and  was  subject  to 
all  the  obligations  incident  to  that  office.  («)  He  alone 
could  represent  the  plaintiff  ;  he  alone  had  a  lien  upon 
his  client's  cause  of  action  under  section  QQ,  and  upon 
the  papers  in  the  suit ;  he  alone  could  demand  compensa- 
tion for  his  services.  (J)  He  alone  Avas  responsible  to 
his  client  and  to  the  court  for  the  conduct  of  the  case, 
(c)    He  took  the  burdens  as  well  as  the  benefits  of  the 
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position  of  plaintiff's  attorney.  His  rights  and  liabilities 
are  similar  to  those  of  a  person  who  takes  an  assignment 
of  a  cause  of  action  after  suit  brought,  {d)  In  Jordan  v, 
Sherwood,  10  Wend.  623,  there  was  judgment  for  defend- 
ants who  ask  for  a  rule  for  costs  against  the  real  party- 
plaintiff,  although  the  suit  was  prosecuted  in  the  name  of 
another.  The  motion  was  opposed  on  the  ground  that 
the  party  sought  to  be  charged  did  not  become  interested 
in  the  suit  until  after  its  commencement,  and  that  costs 
to  a  considerable  amount  having  been  made  previous  to 
such  acts  accruing,  he  ought,  at  all  events,  to  be  released 
from  these.  Held,  the  party  in  interest  is  liable  for  the 
costs,  as  well  those  made  before  as  after  his  interest 
accrued.  When  a  party  takes  an  assignment  of  a 
demand  in  suit,  he  takes  it  cum  onere,  entitled  to  the  ben- 
efits and  subject  to  the  liabilities  of  the  assignor.  See 
also  Genet  v.  Davenport,  68  iT.  Y.  607,  where  it  is  held 
that  one  taking  an  assignment  of  a  cause  of  action  after 
suit  brought  is  liable  for  all  the  costs  of  the  action,  "  the 
same  as  if  he  were  a  party,"  as  well  those  accruing  before 
as  after  the  assignment.  The  liability  of  plaintiff's  attor- 
ney is  a  continuing  liability  until  security  is  filed.  .  .  . 
The  case  of  Esty  v.  Trowbridge,  1  Zaio  Bidl.  55,  decided 
by  the  special  term  of  the  common  pleas,  even  admitting 
that  it  is  correctly  decided,  does  not  relieve  Mr.  Atwater 
from  liability.  The  costs  recovered  from  the  attorney 
in  that  case  were  costs  for  proceedings  which  had  been 
taken  by  him  as  plaintiff's  attorney  before  the  substitu- 
tion. It  holds  nothing  further  than  that  the  substitution 
of  another  attorney  does  not  relieve  the  first  attorney 
from  liability  under  section  3278.  It  says  nothing  more, 
even  by  way  of  dictum ;  and  the  liability  of  the  first 
attorney  is  perfectly  consistent  with  the  liability  of  the 
second  attorney  as  well. 

Section  3278  refers  to  "plaintiff's  attorney,"  using 
the  singular  instead  of  the  plural ;  yet  there  can  be  no 
doubt  that  if  the  plaintiff  was  represented  by  a  firm  of 
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attorneys  or  by  two  or  more  individual  attorneys  instead 
of  a  single  attorney,  the  members  of  the  firm  or  both  the 
individual  attorneys  would  be  jointly  liable ;  and  any  one 
of  them  could  be  made  liable  for  the  full  amount  of  costs 

and  could  exact  contribution  from  the  others 

Section  3278,  although  in  derogation  of  the  common  law 
rights  of  an  attorney,  is  to  be  liberally  construed.  Section 
3345  of  the  Code  provides  that  "  The  rule  of  the  common 
law,  that  a  statute  in  derogation  of  the  common  law  is 
strictly  construed,  does  not  apply  to  this  act."  There  is 
no  analogy  between  section  3278  of  the  Code  and  the 
penalties  to  which  trustees  of  corporations  which  do  not 
file  their  annual  reports  pursuant  to  statute  are  liable. 
Section  3278  is  a  remedial  statute  by  the  terms  of  which 
a  defendant  is  indemnified  for  the  loss  occasioned  to  him 
by  the  plaintifi''s  unsuccessful  prosecution  of  the  action. 
It  does  not  punish  the  plaintiff's  attorney  for  the  violation 
of  a  duty  imposed  upon  him  by  the  law,  for  he  is  not 
compelled  or  directed  to  file  security,  but  is  merely  per- 
mitted to  do  so  in  case  he  does  not  wish  to  be  security 
himself.  So  far  as  there  is  any  analogy,  it  is  in  favor  of 
respondent.  For  the  liability  of  a  trustee  for  not  filing  the 
annual  report  does  not  depend  upon  the  fact  that  he  was 
such  when  the  debt  was  contracted,  but  upon  his  being 
such  when  the  default  in  not  filing  the  report  occurred. 
Bruce  v.  Piatt,  80  JSf.  Y.  379. 

Truax,  J. — The  plaintiff  was  a  non-resident,  and 
began  this  action  without  security  for  costs.  After  the 
commencement  of  the  action,  the  appellant,  Atwater,  was 
substituted  as  plaintiff's  attorney  in  the  place  and  stead  of 
the  person  who  was  plaintiff's  attorney  at  the  time  the  action 
was  commenced.  The  complaint  was  dismissed  at  the  trial 
and  a  judgment  for  costs  was  entered  against  the  plaintiff. 
This  judgment  was  for  more  than  $100.  Execution 
against  the  property  of  the  plamtiff  was  issued  thereon, 
and  was  returned  unsatisfied.    The  defendant  then  made 
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his  motion  to  compel  Mr.  Atwater  to  pay  $100,  on 
account  of  such  costs.  The  motion  was  granted,  and  Mr. 
Atwater  appealed  from  the  order  granting  the  motion. 

It  was  claimed  by  appellant  on  the  argument  before 
the  general  term,  as  had  been  claimed  by  him  at  special 
term,  that  he  should  not  be  compelled  to  pay  said  sum  of 
$100,  because  the  action  had  been  commenced  in  this 
State  by  a  non-resident  plaintiff  at  the  request  of  the 
defendant,  and  that  for  that  reason  the  defendant  was 
estopped  from  invoking  the  aid  of  section  3278  of  the 
Code  of  Civil  Procedure.  This  statement  of  fact  was 
denied  by  the  defendant,  and  was,  Ave  think,  rightly 
decided  at  special  term. 

We  are  also  of  the  opinion  that  the  fact  that  the 
appellant  was  not  the  attorney  for  the  plaintiff  at  the 
time  the  action  was  commenced  does  not  affect  his  liabil- 
ity for  costs  under  section  3278  of  the  Code.  The  liability 
for  costs,  of  an  attorney  for  a  non-resident  plaintiff  is  a 
continuing  one.  It  begins  at  the  time  the  action  is  begun, 
and  continues  until  security  for  costs  is  given ;  and,  if  no 
such  security  for  costs  is  given,  it  runs  as  well  against  the 
person  who  is  attorney  for  plaintiff  at  the  time  the  judg- 
ment is  obtained  as  against  the  person  who  was  such 
attorney  Avhen  the  action  was  commenced. 

The  only  way  that  an  attorney  for  a  non-resident 
plaintiff  can  relieve  himself  of  such  liability  is  by  seeing 
to  it  that  the  plaintiff  gives  the  security  required  by 
section  3278. 

The  order  appealed  from  is  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 
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POWELL  V.  ISTEW  YORK  CENTRAL  &  HUDSON 
RIYER  RAILROAD  CO. 

SUPBEME    COTJKT,    FoUBTH    DEPARTMENT,    OnEIDA    CoUNTY, 

Special  Term,  May,  1888. 

§§  3251,  subd.  5. 

Term  fees — what  allowed  in  court  of  appeals. 

Where  a  case  was  placed  on  the  calendar  of  the  court  of  appeals  in 
May,  1886,  and  there  remained  until  it  was  argued  in  December, 
1887, — Held,  that  the  parties  succeeding  on  the  appeal  were  entitled 
to  but  one  term  fee  in  said  court;  that  there  being  no  formal  assign- 
ment of  terms  in  that  court  and  but  one  term  a  year  being  held, 
commencing  with  the  January  term  and  continuing  through  the 
year,  the  time  of  making  the  calendar  did  not  control,  and  the  term 
fees  must  be  regulated  on  the  basis  that  there  is  one  term,  and  only 
one,  each  year. 

{Decided  May  5,  1888.) 

Motion  by  plaintiff  for  a  new  taxation  of  costs  of  an 
appeal  taken  by  the  defendant  to  the  court  of  appeals. 

The  material  facts  appear  in  the  opinion. 

W.  T,  Dunmore,  for  plaintiff  and  motion. 

J.  Thomas  Spriggs^  for  defendant,  opposed. 

Merwin,  J. — The  controversy  on  this  motion  is  over 
term  fees  in  the  court  of  appeals.  This  case  was  placed 
on  the  calendar  of  the  court  of  appeals  that  was  made  up 
in  May,  1886,  and  it  there  remained  until  it  was  argued  in 
December,  1887.    It  was,  therefore,  on  but  one  calendar. 

The  cases  on  this  subject  are  not  harmonious  (Palmer 
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V.  Dewitt,  42  Bow.  Pr.  ^^^ ;  Macy  'o.  Nelson,  49  Id.  204 ; 
"Whiteman  -u.  Leslie,  1  Monthly  Law  Bull.  50). 

There  seems  to  have  been  no  formal  assignment  of 
terms  in  that  court.  I  am  informed  by  its  clerk  that  it 
holds  one  term  a  year,  commencing  with  the  January  ses- 
sion and  continuing  through  the  year.  If  so,  the  time  of 
making  the  calendar  does  not  control. 

I  think  the  term  fees  must  be  regulated  on  the  basis 
that  there  is  one  term,  and  only  one,  each  year.  That  will 
allow  in  the  present  case  one  term  fee  {Code  of  Civ.  Pro. 
§  3251,  subd.  5). 


McKANE  V.  THE  DEMOCEATIC  GENEEAL  COM- 
MITTEE OF  KINGS  COUNTY. 

Supreme  Coubt,    Second  Department,   Kings    Cotjnty, 
Special  Term,  May,  1888. 

§§  T23,  1919. 

Unincorporated  association — Turn  sited— Amendment  of  title  of  action. 

Where,  In  an  action  against  a  voluntary  unincorporated  association  of 
more  than  seven  members,  the  association  is  named  as  defendant, 
and  the  summons  and  complaint  were  served  upon  "A.,"  the  president 
thereof,  who  appeared  and  demurred  to  the  complaint  on  the  ground 
that  there  was  a  defect  of  parties  defendant, — Held,  that  the  court 
could  permit  an  amendment  of  the  summons  and  complaint  so  that 
the  same  should  name  the  president  of  the  association,  sued  in  his 
oflacial  capacity,  as  defendant ;  that  a  motion  for  that  relief  and  that 
the  complaint  be  amended  by  alleging  that  the  association  is  an 
unincorporated  political  association,  consisting  of  more  than  seven 
pei-sons,  and  that  "A."  is  the  president  thereof,  should  be  grantedj 
but  that,  as  the  defendant  had  to  change  the  form  of  its  demurrer, 
$10  costs  should  be  allowed  on  that  account,  as  well  as  $10  costs  of 
the  motion,  as  a  condition  of  the  amendment. 
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Bassick  v.  Fish  (75  N.  Y.  303);  N.  Y.  Milk  Pan  Association  v.  Remington 
Agricultural  "Works  (89  Id.  23),  distinguished. 

A  voluntary  unincoi-porated  association  consisting  of  seven  or  more 
members  can  properly  be  sued  only  by  making  all  its  members 
defendants  or  by  naming  as  defendant  the  president  or  treasurer. 

{Decided  May,  1888.) 

Motion  by  plaintiff  that  he  be  permitted  to  amend  the 
title  of  his  summons  and  complaint,  so  that  John  P. 
Adams,  as  president  of  the  Democratic  General  Committee 
of  Kings  County,  should  be  named  therein  as  defendant. 
in  place  of  the  Democratic  General  Committee,  and  also 
to  amend  the  complaint  by  inserting  therein  an  allegation 
that  the  Democratic  General  Committee  of  Kings  Qounty 
is  an  unincorporated  political  association  consisting  of 
more  than  seven  persons,  and  that  John  P.  Adams  is  the 
president  thereof. 

This  action  was  brought  by  the  plaintiff  against  the 
Democratic  General  Committee  of  Kings  County,  an  unin- 
corporated political  association  consisting  of  more  than 
seven  persons,  to  procure  a  judgment  directing  his  rein- 
statement into  membership  in  said  committee.  The 
summons  was  served  upon  the  president  of  said  committee, 
John  P.  Adams,  and  he  demurred  to  the  complaint  on  the 
ground  that  there  was  a  defect  of  parties  defendant,  and 
also  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  plaintiff  thereupon 
made  this  motion. 

A.  H.  Dailey,  for  plaintiff  and  motion. 
James  Troy,  for  defendant,  opposed. 

Bartlett,  J. — An  examination  of  the  complaint  shows 
that  the  cause  of  action,  if  any,  set  up  therein,  is  against 
those  persons  who  comprise  the  Democratic  General 
Committee  of  Kings  County.    Assuming  that  body  to  be 
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a  voluntary  association,  within  the  meaning  of  section 
1919  of  the  Code  of  Procedure,  it  can  properly  be  sued 
only  by  making  all  its  members  defendants,  or  by  naming 
as  defendant  the  president  or  treasurer.  Neither  of  these 
courses  has  been  pursued  by  the  plaintiff,  and  this  motion 
presents  the  question  whether  his  failure  properly  to  name 
the  defendant  is  a  fatal  defect,  or  whether  he  can  correct 
it  by  amendment  instead  of  bringing  a  new  suit. 

The  Democratic  General  Committee,  as  such,  has  not 
appeared  in  the  action,  but  Mr.  John  P.  Adams,  who  was 
served  with  the  summons,  has  interposed  a  demurrer,  on 
the  ground  that  there  is  a  defect  of  parties  defendant, 
because  the  committee  cannot  be  sued  as  such  in  its  own 
name  or  in  its  aggregate  capacity,  and  on  the  further 
ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  motion  is  opposed 
by  counsel  for  Mr.  Adams,  who  reUes  upon  two  cases  in 
"the  court  of  appeals  as  authorities  against  the  power  to 

grant  it.  ^ 

The  first  of  these  cases  is  Bassick  v.  Pish,  To  N'.  Y. 
303,  wherein  it  was  held  that  the  complaint  could  not  be 
amended  by  striking  out  the  names  of  defendants,  who 
were  sued  as  school  trustees,  and  inserting  the  name  of  a 
corporate  Board  of  Education  to  which  they  belonged. 
There,  however,  no  attempt  had  been  made  to  bring  the 
corporation  as  such  into  court.  Here,  on  the  contrary, 
the  plaintiff  has  endeavored  to  bring  into  court  the  volun- 
tary association  against  which  he  seeks  to  enforce  some 
right.  He  has  caused  the  proper  officer  of  that  associa- 
tion to  be  served  with  process,  and  has  shnply  omitted  to 
name  that  officer  in  the  title  of  the  action  as  president  of 
the  association. 

The  other  case  to  which  the  court  has  been  referred  is 
the  IST.  Y.  Milk  Pan  Association  v.  Remington  Agricultural 
"Works,  89  iY  Y.  22,  which  simply  holds  that  section  T23 
of  the  Code  does  not  authorize  the  court  to  strike  out  the 
name  of  a  sole  defendant  in  an  action,  and  insert  in  heu 
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thereof  the  names  of  other  persons  as  defendants.  But 
that  is  not  what  the  plaintiff  seeks  to  have  done  in  this 
action.  The  purpose  of  section  1919  of  the  Code  is  to 
permit  an  unincorporated  voluntary  association  to  sue  or 
be  sued  in  the  name  of  its  president  or  treasurer.  The 
association  and  not  the  officer  is  the  real  party  in  interest. 
So  here,  it  is  the  Democratic  General  Committee,  and  not 
Mr.  Adams,  that  the  plaintiff  really  desires  to  sue.  But 
the  effect  of  the  statute  is  to  prescribe  not  that  a  volun- 
tary association  cannot  be  sued,  but  that  it  cannot  be  sued 
except  in  the  name  of  certain  officers,  unless  the  plaintiff 
chooses  to  name  all  the  associates  individually  as  defend- 
ants. In  allowing  an  amendment,  therefore,  which  shall 
bring  the  name  of  Mr.  Adams  into  the  title  of  this  action, 
the  court  does  not  strike  out  the  name  of  the  real 
defendant,  but  merely  permits  a  formal  correction  of  the 
designation  which  has  been  employed,  so  as  to  conform  to 
the  requirements  of  the  statute. 

Inasmuch  as  the  right  person  was  actually  served,  I 
think  the  omission  of  his  name  from  the  title  of  the  action 
should  be  regarded  simply  as  a  misnomer,  and  that  the 
court  has  the  power  to  grant  the  amendment  asked. 
Since,  however,  it  will  compel  the  defendant  to  change 
the  form  of  its  demurrer,  $10  costs  should  be  allowed  on 
this  account,  as  well  as  $10  costs  of  motion. 

Motion  granted,  on  payment  by  plaintiff  of  $20  costs. 


Vol.  XIV.— 9. 
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FLYNN"  V.  WESTMAYER. 

SUPEEIOR    COIJET    OF   THE    CiTT   OF   NeW    YoEK,  BeFORE   A 

Referee,  June,  1888. 
§§  539,  541,  723,  738. 

Pleading — wTien  may  be  amended  to  conform  to  prooj — Offer  of  judg- 
ment— w?ien  amendment  of  may  he  allowed  as  c&ndition  of 
granting  fawr. 

Where,  in  an  action  to  recover  damages  for  a  breach  of  contract  to  per- 
form work  upon  certain  bmldings,  a  bill  of  particulars  served  by 
plaintiff  set  forth,  as  a  portion  of  the  damages  to  be  recovered, 
compensation  for  work  done  vmder  the  contract  before  its  comple- 
tion was  prevented,  and  the  plaintiff  on  the  trial  proved  the 
performance  of  services  under  the  contract,  and  value  thereof, — 
Held,  that  the  referee  before  whom  the  case  was  tried  liad  power  to 
permit  an  amendment  of  the  complaint  so  as  to  change  the  action 
from  one  for  damages  for  breach  of  contract  to  one  upon  a  quantum 
meruit  for  work  performed  and  materials  furnished,  and  thus  make 
the  pleadings  conform  to  the  evidence ;  that  the  change  was  in  matter 
of  form  only,  and  did  not  substantially  change  the  claim,  but  merely 
reduced  it;  that  the  plaintiff  had  not  failed  to  prove  the  allegations 
of  the  complaint  in  their  entire  scope  and  meaning;  and  therefore 
the  case  was  not  within  section  541  of  the  Code  of  Civil  Procedure; 
that  the  motion  should  be  granted,  but  only  upon  terms. 

Oregon  Steamship  Co.  ■».  Otis  (27  Hun,  452),  followed.  Button  v. 
Schuyler  Steamship  Tow  Boat  Line  (40  Id.  422),  distinguished. 

Where,  upon  a  motion  by  the  plaintiff  in  an  action  to  amend  his  com- 
plaint so  that  it  would  conform  to  the  proof  by  changing  the  action 
from  one  for  breach  of  contract  to  one  for  labor  performed  and 
materials  furnished,  the  defendant  asked  that  an  offer  of  judgment 
served  by  her  be  amended  so  as  to  cure  technical  defects  therein, — 
Held,  that  it  was  within  the  power  of  the  referee  to  whom  the  appli- 
cation was  made,  to  grant  the  defendant's  request  in  substance  if  not 
in  the  precise  form  suggested ;  that  he  could  require  the  plaintiff, 
as  a  condition  of  amending  the  complaint,  to  accept  and  admit  due 


CIYIL  PROCEDURE  REPORTS.  131 

Flynn  «.  Westmayer. 

service  as  of  the  date  when  the  imperfect  offer  was  served,  of  an 
amended  offer  of  judgment  in  all  respects  substantially  similar  to 
the  irregular  one;  and  that,  if  the  plaintiff  accepted  the  offer,  he 
should  be  required  to  pay  all  costs  accruing  since  the  time  the  imper- 
fect offer  was  served,  and  to  recover  costs  to  that  date;  but  that  if 
he  did  not  accept  that,  then  the  action  to  proceed  in  the  regular 
manner  and  the  payment  of  costs  be  determined  by  the  final  result ; 
that  there  was  no  hardship  in  thus  providing  in  respect  to  costs,  as,  if 
the  original  offer  was  not  technically  an  offer  of  judgment,  it  was  at 
least  a  proposition  to  compromise;  that  the  defendant  should  not  be 
allowed  to  increase  the  amount  of  the  amended  offer,  over  the  sum 
nan^ed  in  the  original  one. 

It  seems,  that  an  offer  of  judgment  cannot  be  amended  nunc  pro  tunc 
except  as  a  condition  of  granting  a  favor;  and  that  where  an  offer  of 
judgment  is  amended  and  the  offer  accepted,  the  plaintiff  would  be 
entitled  to  judgment  for  the  amount  of  the  offer,  with  costs  up  to 
the  time  when  the  offer  was  originally  made,  and  all  subsequent 
proceedings  would  go  for  nothing. 

{Decided  June,  1888.) 

Trial  of  action  before  a  referee. 

The  plaintiff  is  a  plumber,  and  the  defendant  an  owner 
of  real  estate,  upon  which  she  was  erecting  buildings. 
The  parties  entered  into  a  contract,  by  which  plaintiff 
bound  himself  to  do  all  the  plumbing  work  of  said  build- 
ings, and  furnish  all  the  necessary  materials  therefor,  for 
a  specified  sum.  After  plaintiff  had  begun  and  partly 
performed  said  contract,  its  completion  was  prevented  and 
rendered  impossible,  not  by  any  act  of  the  defendant,  but 
by  the  action  of  the  Board  of  Health  of  the  City  of  New 
York  legally  taken.  In  the  complaint  plaintiff  first  set 
forth  the  contract  and  its  partial  performance  as  aforesaid. 
Said  complaint  then  further  alleged  as  follows : 

"  II.  That  thereupon  plaintiff  entered  upon  said  work 
and  did  purchase  material  to  complete  the  same,  but  that 
thereafter,  and  on  or  about  the  1st  day  of  October,  1887, 
the  plans  and  specifications  theretofore  made,  and  in 
accordance  with  which  plaintiff  had  agreed  to  perform 
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said  work,  were  so  altered  and  changed  as  to  render  their 
performance  by  plaintiff  an  impossibility. 

"  III.  That  plaintiff  was  always  ready  and  willing  to 
perform  such  work  according  to  said  plans  and  specifica- 
tions, and  in  accordance  with  the  terms  of  said  agree- 
ment. 

"  TV.  That  in  pursuance  to  said  agreement  the  plamt- 
iff  did  perform  work,  labor  and  services,  and  furnish 
materials  in  and  about  said  buildings,  and  did  suffer  dam- 
age by  reason  of  the  breach  of  said  contract  or  agreement 
on  the  part  of  the  defendant  to  his  damage  one  thousand 

dollars. 

"Wherefore  plaintiff  demands  judgment  agamst  the 
defendant  for  the  sum  of  one  thousand  dollars  beside  the 
costs  of  this  action." 

The  answer  was  in  substance  a  general  denial,  and 
contained  the  additional  allegation  that  "the  contract 
mentioned  and  referred  to  in  the  first  paragraph  of  the 
complaint  herein,  was  canceled  and  vitiated  by  and  with 
the  consent  of  the  plaintiff  in  this  action,  and  prior  to  the 
execution  or  carrying  out  of  said  contract  by  plaintiff.'^ 

A  bill  of  particulars  was  demanded  and  served,  which 
contained  among  other  things  items  intended  to  represent 
the  reasonable  value  of  aU  articles  furnished  and  used, 
and  all  labor  performed  in  and  about  said  buildmgs  up  to 
the  time  when,  by  the  intervention  of  the  public  authori- 
ties, further  work  under  the  contract  was  stopped.  The 
plaintiff  on  the  trial  introduced  evidence  to  prove  the 
actual  value  of  materials  furnished  and  labor  performed  of 
which  defendant  now  has  the  benefit,  and  rested. 

Defendant's  counsel  moved  to  dismiss  the  complaint 
on  the  following  grounds  : 

First.    That  the  complaint  does  not  set  forth  any  cause 

of  action. 

Second.  That  if  the  complaint  sets  forth  any  cause,  it 
is  for  damages  sustained  by  the  plaintiff  by  reason  of  the 
prevention    by    the    defendant  of   performance  of    the 
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contract  set  forth  in  the  complaint,  which  the  evidence 
shows  that  the  plaintiff  was  not  prevented  from  perform- 
ing by  the  defendant.  In  other  words,  that  it  is  not 
shown  that  there  was  any  breach  of  the  contract  on  the 
part  of  the  defendant. 

Third.  That  the  allegations  of  the  complaint  do  not 
admit  of  a  recovery  on  a  quantum  meruit  for  the  work 
done,  on  the  ground  that  the  contract  became  impossible 
of  performance  for  some  reason  for  which  neither  party 
was  responsible. 

Fourth.  That  no  cause  of  action  whatever  has  been 
proven  against  the  defendant. 

Counsel  for  plaintiff  moved  to  amend  the  complaint  to 
conform  to  the  evidence,  and  that  the  action  be  for  a 
quantum  meruit  according  to  the  value  proven  of  the  work 
done  and  materials  furnished. 

Counsel  for  defendant  opposed  such  amendment  of  the 
complaint  on  the  ground  that  to  amend  it  in  the  manner 
desired  would  be  to  change  the  cause  of  action  from  one 
for  damages  for  breach  of  express  contract  to  one  upon 
quantum  meruit.  Counsel  for  defendant  further  insisted 
that  if  the  motion  to  amend  were  granted  it  should  be 
only  on  condition  that  defendant  be  allowed  to  amend  an 
offer  of  judgment  heretofore  served  by  her,  and  which 
was  irregular  in  form. 

August  Kohn,  for  plaintiff. 

Cited  :  Eagan  v.  Moore,  2  N'.  Y.  Pro.  Civ.  300;  Eiggs 
-y.  Way  dell,  17  Ilun^  515 ;  Werbolowsky  v.  Greenwich 
Ins.  Co.,  14  All.  N.  C.  96. 

Francis  B.  Chedsey,  for  defendant. 

Cited :  Code  Civ.  Pro.  §  5-11 ;  Dougherty  v.  Yalloton, 
38  iV.  T.  Super.  (6  J.  cfe  S.)  455  ;  Sinclair  v.  Neill,  1 
Hun,  80 ;  Smith  v.  Stagg,  47  N.  T.  Super.  (15  J.  ds  S.) 
514 ;  Vrooman  v.  Jackson,  6  Hun,  326 ;  Hudson  v.  Swan, 
83  iT.  Y.  552  ;  Smith  v.  Eathburn,  t5  Id.  122. 
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Wilbur  Lakbemore,  Referee.-The  motion  to  amend 
the  complaint  to  conform  it  with  the  proof  will  be  granted 
on  the  authority  of  Oregon  Steamship  Co.  ^  Otis  (27  Mun, 
452)  and  cases  there  cited.  The  following  language  from 
the  opinion  is  applicable  here :  ,   ,   , , 

"  The  learned  Referee  seems  to  have  regarded  the 
amendment  as  such  an  entire  change  of  the  action  as  is 
prohibited  by  law  and  to  have  refused  to  allow  it  to  be 
made  on  the  ground  of  a  want  of  power.    We  entertain 

iM)  doubt  of  the  power He  said  the 

amendment  changed  the  action  from  one  for  money  had 
and  received,  to  an  action  for  work,  labor  and  services 
performed  by  the  defendant  at  its  request.  This  is  true, 
but  it  is  a  matter  of  form  only.  The  amendment  does 
not  substantially  change  theclaim.  The  claim  is  the  same, 
whether  it  is  urged  against  the  defendant  as  an  agent  or 
for  services  rendered  in  both  aspects,  arising  as  it  does 
under  the  same  contract,  which  forms  the  basis  of  the 
claim  that  such  contract  was  obtained  by  the  defendant 
on  behalf  of  the  plaintiff  as  its  agent.  It  rests  upon  the 
evidence  which  was  given  and  can  be  formulated  out  ot  it. 

In  the  case  at  bar,  the  proposed  amendment  will  nom- 
inally change  the  action  from  one  for  damages  for  breach 
of  contract  to  one  upon  a  quantum  meruit.  Still,  as  m 
the  cited  case,  the  change  is  matter  of  form  only.  The 
amendment  does  not  substantially  change  the  claim;  it 
only  reduces  it.  The  items  for  the  value  of  materials 
furnished  and  services  performed  constituted  part  of 
plaintiff's  claim  for  the  alleged  damages,  and  were,  as 
such  included  in  the  bill  of  particulars.  For  this  reason, 
section  541  of  the  Code  does  not  apply.  Plaintiff  has  not 
failed  to  prove  the  allegations  of  the  complaint  in  their 
entire  scope  and  meaning.  He  is  not  now  abandoning 
his  former  claim  and  substituting  a  new  one  for  it.  He 
is  simply  limiting  his  demand  to  a  portion  of  the  origmai 
amount,  and  substituting,  not  a  new  basis  of  facts,  but  a 
different  legal  theory  upon  which  he  is  entitled  to  recover 
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it.  There  cannot  be  any  pretense  of  surprise,  because, 
ever  since  the  bill  of  particulars  was  served,  defendant 
has  been  aware  that  plaintiff  intended  to  found  a  part  of 
his  claim  on  these  items.  The  question  is  a  close  one,  and 
perhaps  it  would  be  impossible  to  harmonize  all  the  decis- 
ions in  which  courts  have  attempted  to  define  and  limit 
the  scope  of  sections  539  and  Y23  of  the  Code.  But  in  my 
opinion,  the  present  case  comes  clearly  within  the  prin- 
ciple of  Oregon  Steamship  Co.  v.  Otis  (supra),  and  cer- 
tainly that  case  furnished  a  salutary  and  equitable  rule  to 
apply  upon  this  application. 

The  case  of  Button  v.  Schuyler's  Steamship  Tow-Boat 
Line  (40  Hun,  422),  is  apparently  in  conflict  with  the  case 
above  cited,  but  both  of  them  being  decisions  of  the  gen- 
eral term  of  the  supreme  court,  even  if  they  were  irre- 
concilable, we  would  be  privileged  to  choose  between 
them  for  a  precedent.  But  I  think  these  cases  are  dis- 
tinguishable in  principle.  In  Button  v.  Schuyler's  Steam- 
ship Towboat  Line,  the  action  was  for  damages  for 
negligence  and  it  was  held  that  the  complaint  could  not 
be  amended  so  as  to  allow  a  recovery  upon  proof  estabhsh- 
ing  damages  caused  by  breach  of  a  contract.  The  at- 
tempt there,  in  reality  (though  the  point  is  not  expressl}^ 
made  in  the  opinion)  was  to  change  the  &;Ction  from  one 
on  tort  to  one  for  breach  of  contract.  Therein  it  differed 
from  Oregon  Steamship  Co.  v.  Otis  (supra),  and  from  the 
case  at  bar,  where  the  change  is  from  one  form  of  action 
on  contract  to  another. 

But,  while  the  motion  to  dismiss  the  complaint  will  be 
denied,  and  the  motion  to  amend  it  will  be  granted,  this 
will  be  only  on  terms.  The  terms  asked  for  by  defendant 
are  somewhat  novel,  but,  I  think  the  condition  proposed  a 
just  one  in  the  present  case,  and  that  it  is  in  the  gower  of 
the  referee  to  grant  it  in  substance,  if  not  in  the  precise 
form  suggested  (Smith  v.  Rathburn,  T5  iT.  T.  122). 

It  seems  that  on  Eebruary  IT,  1888,  a  paper  purporting 
to  be  an  offer  to  allow  judgment  against  her  for  $150  with 
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costs  to  that  date,  was  served  by  defendant,  and  it  is  con- 
tended that  this  offer  did  not  comply  with  the  technical 
requirements  of  the   Code.     Defendant    asks  that    this 
instrument  be  amended  nunGj)ro  tunc,  in  such   manner 
that  it  shall  be  binding  upon  plaintiff  as  of  the  date  of  its 
service.     It  has  been  a  mooted  point  as  to  whether  it  is 
within  the  power  of  the  court  to  amend  an  offer  of  judg. 
ment,  but  I  think  the  better  opinion  is  that  the  power 
does  jiot  exist.     See  Werbolowsky  v.  Greenwich  Ins.  Co. 
(14  Abb.  N'.  C.  96),  and  cases  there  cited.     Nevertheless, 
I  consider  it  within  the  referee's  power  to  require,  as  a 
condition  for  granting  the  motion  to  amend  the  complaint, 
that  the  plaintiff  accept  and  admit  due  service,  as  of  the 
date  of  February  17,  1888,  of    an  offer  of  judgment, 
reo-ular  in  form,  and  in  all  substantial  respects  similar  to 
the   irregular  one  heretofore  served.       If   counsel  for 
defendant  wishes  anything  further  in  the  way  of  security 
by  stipulation  or  agreement  on  plaintiff's  part  or  otherwise, 
that  such  offer  of  judgment  shall  be  as  valid  and  binding 
as  if  perfect  in  form  and  legally  served  on  February  17, 
1888, 1  will  hear  any  suggestion  to  be  offered  on  that 
point.     If  plaintiff  does  not  accept  such  offer  of  judgment 
the  action  will  proceed  in  the  regular  manner,  the  pay- 
ment of  costs  to  be  determined  by  the  final  result,  as  if 
the  document  had  originally  conformed  to  the  statute.     If 
plaintiff  accepts  such  offer  of  judgment,  and  the  action 
ends  at  this  stage,  he  must  be  required  to  pay  all  costs 
which  have  accrued  since  February  17,  1888. 

There  can  be  no  actual  hardship  or  injustice  in  requir- 
ing such  payment  of  costs  by  plaintiff  if  he  elects  to 
accept  the  offer  now,  as  he  might  have  settled  the  action 
at  that  figure  then  if  he  had  so  desired ;  for  the  paper  of 
February  17,  was  at  least  a  proposition  to  compromise, 
if  not  a  technical 'y  sufficient  offer  of  judgment.  It  is 
necessary  to  make  this  provision  for  the  payment  of  costs 
accruing  after  February  17,  because  plaintiff  was  privi- 
leged to  ignore  the  paper  then*  served  as  a  nullity  and  will 
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not  be  put  to  his  election  under  section  738  of  the  Code 
until  the  service  upon  him  of  an  offer  of  judgment  in  the 
statutory  form,  and  if  nothing  was  said  upon  the  subject, 
the  question  might  arise  whether  he  would  not  be  author- 
ized now  to  accept  the  offer  under  the  last  named  section  and 
enter  judgment  in  his  favor  without  any  provision  being 
made  for  such  subsequently  accrued  costs.  "If  the 
plaintiff  accepted  the  offer,  he  would  be  entitled  to  judg- 
ment for  the  amount  of  the  offer,  with  costs  up  to  that 
time,  and  the  trial  and  subsequent  proceedings  would  go 
for  nothing"  (Per  Davis,  P.  J.,  Eiggs  v.  Waydell,  17 
JTufi,  515). 

Defendant  further  asks,  however,  that  she  be  allowed 
to  increase  the  amount  of  the  offer  of  judgment  over  the 
sum  named  in  the  original  paper  of  February  17,  on  the 
ground  that  plaintiff  has  proved  on  the  trial  some  items 
not  included  in  the  specifications  to  which  the  complaint 
refers.  But  such  items  were  set  forth  in  the  bill  of  par- 
ticulars, and  this  was  served  long  before  the  service  of 
the  irregular  offer  of  judgment.  I  can,  therefore,  see  no 
equitable  reason  why  this  additional  application  by 
defendant  should  be  granted.  The  situation  is  simply 
this  :  plaintiff  asks  that  a  serious  technical  defect  in  his 
case  be  cured  by  amendment,  and  this  prayer  is  granted 
on  condition  that  defendant  be  saved  fiiom  the  conse- 
quences of  a  serious  technical  error  on  her  part,  the  pur- 
pose being  to  conserve  the  original  intentions  of  both 
parties  so  far  as  the  merits  of  the  case  and  all  substantial 
matters  of  controversy  are  concerned. 
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JUDGE,  Respondent,  v.  JUDGE,  Appellant. 

City  Court  of  Brooklyn,  General  Term,  March,  1888. 

§§  500,  634. 

Evidence— what,  may  be  given  under  geneTttl  denial  in  action  for  slander. 

Where,  in  an  action  for  slander,  the  plaintiff  and  his  witnesses  testified 
to  a  conversation  in  which  the  slanderous  words  were  aUeged  to  have 
been  used,  the  defendant  and  his  witnesses  are  entitled  to  give  then- 
version  of  the  same  conversation,  and  are  not  limited  merely  to  deny- 
ing that  the  slanderous  words  claimed  by  the  plaintiff  to  have  been 
uttered,  were  uttered  ;  and  the  exclusion  of  the  testimony  of  the 
defendant  and  his  wife  is  not  cured  by  allowing  him  to  show  the 
conversation  by  one  of  his  witnesses;  he  has  the  right  to  do  so 

by  all. 
(Bedded  March,  1888.) 

Appeal  by  defendant  from  judgment  in  favor  of  the 
plaintiff  for  $241.19  damages  and  costs,  entered  upon 
verdict  of  jury  in  action  for  slander. 

The  facts  are  stated  in  the  opinion. 

Ja?nes  Troy  {James  and  Thomas  H.  Troy,  attorneys), 
for  defendant-appellant. 

The  conversations  of  a  party  to  the  suit  are  m  them- 
selves evidence  against  him  in  the  suit,  and  if  a  counsel 
chooses  to  ask  a  witness  as  to  anything  which  may  have 
been  said  by  an  adverse  party,  the  counsel  for  that  party 
has  a  right  to  lay  before  the  court  all  that  was  said 
by  his  client  in  the  same  conversation,  and  not  only 
so  much  as  may  explain  or  qualify  the  matter  introduced 
by  the  previous  examination,  but  even  matter  not  properly 
connected  with  the  part  introduced  upon  the  previous 
examination,  provided  only  that  it  relate  to  the  subject 
matter  of  the  suit,  because  it  would  not  be  just  to  take 
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part  of  a  conversation  as  evidence  against  a  party  without 
giving  to  the  party  at  the  same  time  the  benefit  of  the 
entire  residue  of  what  he  said  on  this  occasion.  Rouse  v. 
Whited,  25  iT.  Y.  170 

In  libel  or  slander,  defendant  is  entitled  to  have  the 
whole  of  the  alleged  conversation  or  article  put  in  evi- 
dence, and  any  document  referred  to  in  the  article.  So 
defendant  may  show  that  after  uttering  the  words  he 
retracted  or  explained  them  in  the  same  conversation  so 
as  not  to  amount  to  slander,  or  that  he  adopt  explanations 
made  by  another  person  having  the  same  effect.  See 
Abhotfs  Tr.  Ev.  669,  §  18,  and  cases  there  cited. 

The  conversation  excluded  in  this  case  constituted  the 
cause  of  action  itself.  It  was  the  res  gestcB.  See  Plattner 
V.  Plattner,  78  JST.  Y.  90.   .   .   . 

Under  a  general  denial  of  the  allegations  in  the  com- 
plaint the  defendant  may  introduce  any  evidence  which 
goes  to  controvert  the  facts  which  the  plaintiff  is  bound 
to  establish  in  order  to  sustain  his  action.  Citing 
Andrews  v.  Bond,  16  Barb.  633 ;  Benedict  v.  Seymour,  6 
IIow.  Pr.  298 ;  Greenfield  v.  Mass.  Mut.  L.  Ins.  Co.,  47  iT. 
Y.  430 ;  Wheeler  v.  Billings  38  Id.  263 ;  Schaus  v.  Man- 
hattan Gas  Light  Co.,  36  N.  Y.  Super.  (4  J.  <&  S.)  262, 
S.  C.  14:Ahh.  Pr.  ]^.  S.  371 ;  Griffin  v.  L.  I.  R.  R.  Co.,  101 
]^.  r.  348. 

Under  a  general  denial  in  an  answer  defendant  has  the 
right  to  give  evidence  controverting  any  facts  necessary 
to  be  established  by  plaintiff,  but  not  to  prove  a  defense 
founded  upon  new  matter.  Weaver  v.  Barden,  49  JSf.  Y. 
286;  See  Schoenrock  v.  Farley,  46  Super.  Ct.  (14  J.  <&  S.) 
302 ;  Knapp  v.  Roche,  94  JSf.  Y  329. 

J.  Stewart  Ross  {John  S.  Griffith,  attorney),  for  plaintiff- 
respondent. 

Van  Wyck,  J. — The  plaintiff  alleges  defendant  on 
September  27, 1887,  in  the  presence  of  Margaret  Dowdand 
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others,  said  of  plaintiff,  "  I  can  prove  you  a  thief ;  you  are 
an  old  thief." 

The  jury  rendered  a  verdict  in  favor  of  plaintiff  for 
$150.  From  the  order  denying  a  motion  for  a  new  trial 
on  the  minutes,  and  from  the  judgment  upon  such  verdict, 
the  defendant  appeals  to  this  court. 

The  answer  was  a  general  denial.  The  plaintiff  was 
a  witness,  and  testified  to  the  conversation  in  which  the 
slanderous  words  were  used.  Margaret  Dowd,  a  witness 
for  plaintiff,  testified  fully  to  the  same  conversation,  differ- 
in  o-  somewhat  from  plaintiff  in  her  statement  of  what 
was  said. 

The  defendant  and  his  wife  Avere  called  as  witnesses 
for  the  defense,  and  were  asked  to  state  fully  what  was 
said  by  plaintiff  and  defendant  in  the  alleged  slanderous 
conversation.  On  the  objection  of  plaintiff,  this  was  ex- 
cluded, and  exception  duly  taken  by  defendant.  The  court 
limited  defendant  and  his  wife  to  a  simple  denial  that  de- 
fendant had  in  such  conversation  called  plaintiff  a  thief. 

The  plaintiff  and  the  witness  having  testified  to  their 
version  of  the  alleged  slanderous  conversation,  entitled  the 
defendant  and  his  wife  to  give  their  version  of  the  same 
conversation. 

The  issue  in  the  action  was  what  was  this  conversation. 
The  defendant  had  an  undoubted  right  to  show  what  the 
conversation  was,  as  well  as  plaintiff.  The  excluded  testi- 
mony might  have  shown  not  only  that  the  word  thief  was 
not  used,  but  if  it  was  used  it  was  with  such  qualifying  or 
explanatory  words  as  to  deprive  it  entirely  of  its  slan- 
derous import. 

This  error  was  not  cured  by  the  permission  given 
defendant  to  show  by  another  witness,  Acker,  what  this 
conversation  was.  He  had  a  right  to  do  so  by  all  of  his 
witnesses. 

For  these  reasons,  the  order  and  judgment  must  be 
reversed,  with  costs  to  defendant  to  abide  the  event. 

Clement,  Ch.  J.,  concurred. 
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RIGGS   ET    AL.,   Respondents,  v.   STEWART    et  al., 
Appellants. 

Court  of  Common  Pleas  for  the  City  and  County  of 
New  York,  General  Term,  February,  1888. 

§  1021. 

Demurer — when  interlocutory  judgment  should  be  entered — when    time 

to    amend    begins    to    run — Judgment    in  action    to  foreclose 

mechanic's  lien. 

Where  a  demurrer  is  overruled  with  leave  to  plead  over,  the  proper 
practice  is  to  enter  an  interlocutory  judgment  containing  such  pro- 
vision, and  also  directing  that  if  the  party  does  not  avail  himself 
thereof,  that  final  judgment  shall  be  entered.* 

It  seems,  that  the  time  to  amend  or  plead  over,  where  a  demurrer  is 
sustained  or  overruled  with  leave  to  plead  again,  does  not  begin  to 
run  until  the  entry  of  an  interlocutory  judgment. 

A  final  judgment  in  an  action  to  foreclose  a  mechanic's  lien  is  irregular, 
where  it  contains  no  provision  for  the  sale  of  the  property  but 
merely  directs  that  a  further  "judgment  be  entered  against  the 
property. " 

{Decided  February  6,  1888.) 

Appeal  by  defendant  from  a  final  judgment  entered  by 
order  of  Judge  Bookstaver,  on  overruling  a  demurrer  to 
the  complaint,  on  which  the  appellants  seek  to  review 
the  order  overruling  the  demurrer,  and  the  order  directing 
final  judgment,  on  the  ground  that  they  both  necessarily 
affect  the  final  judgment. 

This  action  was  commenced  by  the  above  named 
plaintiffs    against    the   defendants   here   appearing    and 

*  See  Gray  v.  Rothschild,  13  iV.  T.  Civ.  Pro.  359,  which  is  substan- 
tially to  the  same  effect. 

Liegois  v.  McCracken  (22  Ilun^  89),  followed. 
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others  for  the  foreclosure  of  a  mechanic's  lien  filed  against 
certain  property  in  the  city  of  New  York.  The  defend- 
ants who  take  this  appeal  demurred  to  the  complaint 
herein  on  the  ground  (1)  that  there  was  a  defect  of  parties 
defendant ;  (2)  that  there  was  a  misjoinder  of  causes  of 
action;  and  (3)  that  the  complamt  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

.  The  demurrer  was  argued  on  November  T,  1887, 
before  Mr.  Justice  Bookstaveb,  who  forthwith  overruled 
it  without  opinion. 

On  the  same  day,  an  order  was  entered  herein,  over- 
ruling the  demurrer  with  leave  to  defendants  to  answer 
within  ten  days  on  payment  of  $10  costs.  At  the 
expiration  of  ten  days  from  the  service  of  the  above 
order,  an  answer  not  having  been  served,  the  plaintiff's 
attorney  obtained  an  order  from  Judge  Bookstaveb  upon 
an  affidavit  showing  the  facts,  directing  final  judgment  for 
the  plaintiff  on  the  demurrer,  and  staying  all  proceedings 
after  entry  of  said  final  judgment  until  the  hearing  and 
decision  of  an  appeal  therefrom  to  this  general  term. 

Thereafter  the  defendant's  attorney  stated  that  to 
Judge  Bookstaveb,  that  as  he  understood  the  practice,  the 
granting  of  such  an  order  was  irregular,  and  the  justice 
thereupon  strnck  his  name  from  said  order,  and  directed 
the  defendant's  attorney  to  notify  the  plaintiff's  attorney 
that  the  order  would  be  settled  before  said  justice  on  the 
following  day.  Notice  to  that  effect  was  accordingly 
given  on  November  22, 1887,  and  thereafter,  after  hearing 
the  parties,  the  judge  directed  the  entry  of  another  order 
to  the  same  effect,  and  awarded  the  plaintiffs  $10  costs 
of  the  application.  In  determining  this  application,  the 
justice  filed  the  following  memorandum  of  his  decision : 

Bookstaveb,  J. — Plaintiffs'  practice  in  this  case  is 
entirely  regular,  therefore  they  are  entitled  to  enter 
judgment  as  proposed. 

$10  costs  of  motion. 
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Final  judgment  was  in  accordance  with  said  order 
entered  on  December  3,  1887,  and  the  defendants  there- 
after took  this  appeal. 

J.  Wray  Cleveland^  for  defendants-appellants. 

The  order  made  herein,  directing  final  judgment  in 
favor  of  plaintiffs,  and  the  judgment  entered  thereon,  are 
irregular  and  void,  and  appellant's  motion  to  set  aside 
should  have  been  granted.  The  order  entered  herein  on 
November  7,  1887,  is  not  an  interlocutory  judgment,  but 
merely  an  order  overruling  the  demurrer.  Cambridge 
Valley  Nat.  Bank  -y.  Lynch,  76  N.  Y.  514;  Metropolitan 
Nat.  Bank  v.  Bussell,  decided  by  Lawkence,  J.,  Daily 
Register^  April  26, 1884;  Liegeois  -y.  McCracken,  22  Hun\ 
69;  Bait.  &  Ohio  R.  R.  Co.  -y.  Arthur,  Genl.  Term 
Supreme  Court,  1883. 

The  decision  of  a  demurrer  must  always  direct  the 
entry  of  a  judgment,  either  interlocutory  or  final.  And  if, 
as  here,  leave  was  given  to  answer,  it  must  he  an  interlocutory 
judgment,  and  from  that  an  appeal  will  lie.  Code  Civ.  Pro. 
%  1021,  1349,  3232.  An  interlocutory  judgment  must  be 
entered  upon  the  decision  of  the  court  lefore  the  time  in 
which  defendant  must  answer  will  commence  to  run. 
Therefore,  the  time  of  these  defendants-appellants,  and  of 
aU  defendants  in  this  action,  to  answer  over  has  not  yet 
commenced  to  run,  because  of  no  interlocutory  judgment 
having  been  entered.  Lieglois  v.  McCracken,  22  Ilicn,  69; 
followed  by  Judge  J.  F.  Daly  in  Coulter  v.  Bower,  Daily 
Register ,  January  13,  1883 ;  Met.  Nat.  Bank  v.  Bussell, 
supra.  The  following  are  a  few  additional  cases  holding 
and  showing  that  the  established  practice  on  overruling 
a  demurrer  with  leave  to  answer  or  amend  is  to  direct  the 
entry  of  an  interlocutory  judgment :  Miller  v.  Sheldon, 
15  Hun,  220 ;  Lacustrine  Fertilizer  Co.  v.  Lake  Guano, 
&c.  Co.,  16  Id.  484;  Fleischmann  v.  Bennett,  23  Id.  200 ; 
Hand  v.  Supervisors  of  Columbia  Co.,  31  Id.  531 ;  "Welsh 
V.  Piatt,  32  Id.  194 ;  Mahler  v.  Schmidt,  43  Id.   512;  Car- 
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ter  V.  DeCamp,  40  Id.  258 ;  McCrea  v.  N.  Y.  E.  R'y  Co.,  23 
iV^.r:  Weekly  Pig.  334;  Piercy  u  Averill,  22 /d  138;  Teall 
V.  City  of  Syracuse,  32 //im,  332;  Leslie  v.  Lorillard,  18  iV. 
Y.  Week.  Dig.  288 ;  Swart  v.  Boughton,  35  Hun,  281 ; 
Haight  V.  Brisbin,  36  Id.  579  ;  Compton  v.  Hughes,  38  Id. 
377 ;  Wing  v.  Bull,  38  Id.  291 ;  Patch  v.  Tribune  Assn., 
38  Id.  368;Week8  v.  Cornwall,  39  Id.  643;  Thompson  v.  Hal- 
bert,  40  Id.  536;  Anderton  v.  Wolf,  &c.,  41  Id.  571 ;  Dav- 
ies,  V.  N.  Y.  Concert  Co.,  41  Id.  492 ;  Kennedy  v.  Press 
Pub.  Co.,  41  Id.  422;  Drake  v.  Drake,  41  Id.  366; 
Porous  Plaster  Co.  of  Sing  Sing  v.  Seabury,  &c.,  43  Id. 
611 ;  Grange  v.  Gilbert,  44  Id.  9 ;  May  v.  Davidge,  44 
Id.  342 ;  Day  v.  Bank  of  State  of  N.  Y. ,  9  iV^.  F.  Civ.  Pro. 
51;  Smith  v.  Eathbun,  88  JS^.  Y.  660;  Weeks  v.  Keteltas, 
10  N.  Y.  Civ.  Pro.  43. 

No  interlocutory  judgment  having  been  entered,  the 
defendant  could  not  appeal  therefrom,  and,  therefore,  had 
to  appeal  from  the  final  judgment. 

William  P.  Prentice,  for  plaintiffs-respondents. 

A  decision  of  the  court  sustaining  or  overruling  a 
demurrer  can  only  be  reviewed  on  appeal  from  the  final 
judgment  entered  thereon.  The  orders  mentioned  in  the 
orders  of  appeal  were  properly  entered.  Cambridge  Nat. 
Bank  V.  Lynch,  76  iV^.  Y.  514.  See  88  N.  Y.  660  ;  63  iV  Y. 
250,  and  Church  v.  Am.  Eapid  Tel.  Co.,  47  H.  Y.  Super. 
(15  J.  &  S.)  558.  The  practice  of  the  respondent  was, 
therefore,  correct,  as  is  found  and  stated  by  the  learned 
justice  below. 

J.  F.  Daly,  J.— The  proper  practice  on  the  decision 
of  a  demurrer,  where  leave  to  amend  or  to  plead  is  given, 
is  to  enter  an  interlocutory  judgment  containing  such  pro- 
vision, and,  if  the  party  does  not  avail  himself  of  the 
privileges  given  to  amend  or  to  plead,  then  to  enter  final 
judgment  in  the  action.  It  has  been  held  that  the  time 
in  which  the  party  is  to  amend  or  plead  does  not  run 
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until  the  entry  of  the  interlocutory  judgment  (Liegeois 
V.  McCracken,  22  Hun,  69). 

That  case  correctly  states  the  practice  that  should  be 
followed  under  section  1021  of  the  Code. 

In  this  case,  no  judgment  has  been  entered,  either  in- 
terlocutory or  final.  After  the  entry  of  an  order  direct- 
ing judgment  on  overruling  the  demurrer,  "  unless  de- 
fendants, James  Stewart  and  James  Devlin,  pay  to  the 
plaintiff's  attorney  $10  costs,  and  serve  a  copy  of  their 
answer  to  the  amended  complaint  within  ten  days, "  the 
plaintiffs  waited  ten  days,  and  then  entered  another  order 
for  judgment,  which,  however,  was  not  in  the  proper 
form,  in  an  action  to  foreclose  a  mechanic's  lien,  there 
being  no  proof  taken  and  no  direction  for  a  sale  of  the 
property  affected  by  the  lien.  Judgment  was  entered 
upon  this  last  order,  but  it  was  also  irregular,  as  there 
was  no  provision  for  a  sale  of  the  property,  and  as  it  con- 
tained a  direction  that  a  further  "  judgment  be  entered 
against  the  property, "  etc. 

The  last  named  order  and  judgment  should  be  reversed, 
and  the  plaintiffs  left  to  enter  an  interlocutory  judgment 
upon  the  original  order  overruling  the  demurrer,  which 
latter  order  is  affirmed,  as  the  defendant's  demurrer  is 
not  well  taken. 

No  costs  of  this  appeal. 

Lakkemoke,  Ch.  J.,  and  Allen,  J.,  concurred. 


Vol.  XIV.— 10. 
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BELL,  AS    Assignee,   etc.,   of    Laweence  and  othees. 
Appellant,  v.  MERRI FIELD,  Respondent. 

CouET   OF   Appeals,   Apeil,   1888. 

§§  968,  992   et  seq.,  1872. 

Trial  ly  court — when  proper,  although  complaint  demands  money  judg- 
ment.— Former  adjudication,   when  a  ha/r. 

Where,  in  an  action  by  a  judgment  creditor  of  a  firm  having  a 
special  partner  against  such  special  partner,  the  complaint  alleged 
the  formation  of  such  special  partnership,  the  indebtedness  of 
the  firm  to  the  plaintiff,  the  recovery  of  judgment  thereon  against 
the  general  partners,  the  issuing  of  execution  and  its  return  imsatis- 
fied,  the  withdrawal  by  the  special  partner  from  the  assets  of  the 
firm  of  the  amount  contributed  by  him,  together  with  a  sum  as 
alleged  profits,  which  had  not  been  made,  for  the  purpose  of  givmg 
him  an  illegal  preference  as  a  creditor, — Held,  that  the  complaint 
stated  an  equitable  cause  of  action;  [l,2j  and  that,  notwithstanding 
it  demanded  a  money  judgment  against  such  special  partner,  the 
court  did  not  err  in  refusing  to  permit  a  jury  trial. 

Where  an  answer  has  been  interposed  in  an  action,  the  formal  relief 
asked  for  in  the  complaint  is  not  of  much  importance;  but  the  court 
will  grant  a  judgment  which  is  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issues,  p] 

If  a  complaint  shows  that  an  action  is  of  an  equitable  nature,  and  the 
cause  of  action  simply  an  equitable  one,  a  case  is  not  made  for  a 
trial  by  jury  merely  because  the  complaint  improperly  asks  for  a 
money  judgment.  [5]  The  mere  fact  that  a  complaint  asks  for  a 
money  judgment  does  not  necessarily  show  that  the  case  is  one  for 
trial  by  jury. [4]  Courts  of  equity  may  give  a  judgment  for  money 
only,  where  that  is  all  the  relief  needed.  [*] 

Where  all  the  members  of  a  limited  partnership  were  sued  for  a  debt 
owing  by  the  firm,  and  the  answer  of  one  of  the  defendants  averred 
that  he  was  a  special  partner  and  the  others  were  general  partners, — 
Held,  that  upon  these  pleadings  it  was  completent  for  the  plaintiffs 
to  prove  all  such  failures  of  the  defendants  to  comply  with  the  pro- 
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visions  of  the  statutes  in  reference  to  limited  partnership  which 
rendered  the  special  partner  liable  for  the  firm  debts.  [6J 
One  of  the  tests  which  will  determine  whether  two  causes  of  action  are 
identical,  is  to  see  if  the  same  evidence  will  sustain  both;  though  the 
form  of  the  actions  be  different,  the  causes  may  be  the  same,  and 
they  generally  are  the  same  where  the  same  evidence  equally  sup- 
ports either.  [7] 

An  action  against  the  members  of  a  limited  copartnership,  to  recover 
from  all  the  partners,  as  general  partners,  a  debt  due  from  the  firm, 
on  the  ground  that  the  special  partner  had  not  contributed  capital  to 
the  firm  in  cash,  and  also  that  he  had  withdrawn  assets  from  the  firm 
after  it  had  become  insolvent,  and  an  action  brought  by  the  same 
creditors  after  they  had  recovered  a  judgment  against  the  general 
partners  and  an  execution  thereon  had  been  returned  unsatisfied,  to 
recover  from  the  special  partner  moneys  wrongfully  taken  by  him 
from  the  firm  after  it  had  become  insolvent,  are  not  identical;  [8,9] 
and  a  judgment  in  the  first  action  in  favor  of  the  special  partner 
will  not  be  a  bar  to  the  second  action  on  the  ground  that  it  involves 
the  same  cause  of  action  as  the  first.  [8,9] 

It  seems,  that  a  judgment  is  final  and  conclusive  upon  all  matters  which 
might  have  been  litigated  and  decided  in  the  action,  and  which, 
if  again  considered,  would  involve  inquiry  into  the  merits  of  the 
former  judgment,  so  far  as  those  matters  might  have  been  used  as  a 
defense  in  that  action. [lO] 

Gates  v.  Preston  (41  N.  F.  113);  [lO]  Malloney  v.  Horan  (49  Id.  Ill), 
[11]  discussed  and  followed. 

A  valid  judgment  upon  a  question  directly  involved  in  a  suit  is  conclu- 
sive evidence  as  to  that  question  in  any  other  suit  between  the  same 
parties,  although  for  a  different  cause  of  action;  but  it  must  appear, 
either  by  the  record  in  that  suit  or  by  extrinsic  evidence,  that  the 
precise  question  was  raised  and  determined  in  the  former  suit;  and 
this  burden  rests  of  course  with  the  party  who  endeavors  to  make 
use  of  the  judgment  as  conclusive  evidence  of  that  point ;  if  there 
be  any  uncertainty  as  to  whether  or  not  the  question  was  passed 
upon,  the  judgment  is  not  conclusive  evidence.  [12] 

Stowell  V.  Chamberlain  (60  N.  T.  273);  [13]  Russell  v.  Place  (94  IT.  8. 
606),  [14]  Cromwell  v.  County  of  Sacramento  (94  Id.  351),  [14]  fol- 
lowed. 

In  order  to  render  a  judgment  in  a  former  action  a  bar  to  a  subsequent 
action  between  the  same  parties,  it  must  appear  from  the  judgment 
or  from  extrinsic  evidence  that  the  questions  involved  in  the  latter 
action  were  involved  and  necessarily  determined  in  the  former 
action,  in  favor  of  the  party  seeking  to  use  it  as  a  bar.  [15] 
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Where  an  estoppel  was  claimed,  on  appeal  to  tlie  court  of  appeals,  upon 
facts  which  were  not  set  up  in  the  answer  as  a  defense,  in  relation  to 
which  no  request  to  find  was  made  to  the  referee  before  whom  the 
case  was  tried,  and  no  exceptions  taken  to  the  findings  of  the  referee 
or  to  his  refusals  to  find,  but  as  to  which  there  was  some  contradic- 
tory evidence, — Held,  that  there  was  no  error  in  the  record  on  that 
account.  [16] 

Where,  in  a  judgment  creditor's  action,  no  point  was  made  at  the  trial 
in  regard  to  the  regularity  of  the  issuing  and  return  of  the  execu- 
tion,— Held,  that  it  could  not  be  questioned  on  appeal  to  the  court 
of  appeals.  [17] 

Bell  V.  Merrifield  (28  Hun,  219),  affirmed.  [18] 

{Decided  April  10,  1888.) 

Appeal  by  the  defendant  from  a  judgment  of  the 
general  term  of  the  supreme  court  first  department  modi- 
fying, and  affirming  as  modified,  a  judgment  of  the  New 
York  county  special  term. 

Reported  below,  28  JIunj  219. 

This  action  was  brought  by  the  surviving  members  of 
the  firm  of  Henry  Lawrence  &;  Sons,  against  the  defend- 
ant as  special  partner  in  the  firm  of  Merrifield  &  McDowell, 
to  recover  the  sum  of  $8,900,  with  interest  from  April  10, 
1871.  The  complaint  alleges  the  copartnership  of  the 
plaintiffs  and  one  Henry  Lawrence,  Senior,  the  death  of 
said  Henry  Lawrence,  Senior,  leaving  the  plaintiffs  his 
only  surviving  partners;  that  the  defendant  and  others 
named  in  the  complaint  were  copartners  in  business  under 
the  firm  name  of  Merrifield  and  McDowell  under  a  limited 
copartnership  formed  pursuant  to  the  provisions  of  the 
Revised  Statutes  of  this  state,  in  which  said  copartner- 
ship the  defendant  was  a  special  partner,  and  as  such  con- 
tributed to  the  capital  the  sum  of  $5,000,  the  making  of 
certain  promissory  notes  by  the  defjgndants  copartners, 
under  the  firm  name,  the  subsequent  transfer  thereof  for 
a  good  and  valuable  consideration  to  the  plaintiff's  firm, 
and  the  non-payment  of  parts  thereof,  the  recovery  of  a 
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judgmenton  said  promissory  notes  against  the  defendant's 
general  partners  for  the  sum  of  $21,585.15,  the  issuance 
and  return  of  an  execution  on  said  judgment  wholly  un- 
satified,  the  insolvency  of  the  general  partners ;  that  while 
they  were  insolvent,  and  after  the  making  of  said  notes, 
the  defendant  received  and  withdrew  from  said  copartner- 
ship, by  way  of  reimbursement  of  said  special  capital  con- 
tributed by  him,  the  sum  of  $5,000,  the  property  of  the 
partnership,  and  also  was  paid  by  and  received  from  said 
copartnership  the  further  sum  of  $3,900,  the  property  of 
said  copartnership,  a^s  his  share  of  pretended  profits  from 
said  copartnership  business,  when  there  were  no  profits  to 
be  divided ;  that  by  such  acts  the  original  capital  of  the 
copartnership  was  reduced  the  said  amounts,and  that  said 
receipts  were  in  fraud  of  the  plaintiff's  rights  as  creditors 
aforesaid,  and  were  made  and  had  at  the  request  and  with 
the  concurrence  and  consent  of  the  defendants.  That  at 
the  time  of  making  such  payments  to  the  defendant,  the 
said  copartnership  was  insolvent,  and  the  said  payments 
were  made  with  intent  of  giving  a  preference  to  said 
defendant  as  a  creditor  thereof,  with  an  intent  of  giving 
him  a  preference  over  the  creditors  of  the  copartnership 
and  particularly  over  these  plaintiffs,  and  in  fraud  of  the 
rights  of  the  plaintiffs  as  creditors  of  said  firm,  and  that 
the  same  were  received  by  the  defendant  with  like  intent 
and  in  fraud  of  the  rights  of  the  plaintiffs.  That  said  sums 
were  claimed  by  the  defendant  as  a  creditor  of  the  copart- 
nership, but  that  the  claim  of  the  defendant  was  not  for 
money  loaned,  advanced  or  paid  for  said  copartnership 
nor  for  liabilities  paid  or  incurred  for  the  use  or  loan  of 
his  name  or  credit  as  security  for  said  copartnership  in 
any  business  thereof. 

The  answer  set  up  as  a  first  defense  the  dissolution  of 
the  firm  of  Merrifield  &  McDowell,  the  formation  of 
the  firm  of  De  Bevoise,  McDowell  &  Co.  of  which  latter 
firm  the  defendant  was  not  a  member,  the  assumption  by 
said  new  firm  of   the  liabilities   of  Merrifield  and  Mc- 
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Dowell  and  the  acceptance  by  the  plaintiffs  of  said  new 
firm  as  debtors  in  place  of  the  old  firm  of  Merrifield 
McDowell,  also  the  payment  by  said  new  firm  of  the 
claim  of  the  plaintiffs. 

The  answer  also  denied  several  allegations  of  the  com- 
plaint and  set  up  as  a  separate  defense  that  on  or  about 
May  25,  1874,  an  action  was  commenced  by  these  plaint- 
iffs against  this  defendant  and  Merrifield  <fe  McDowell 
in  the  superior  court  of  the  city  of  New  York,  to  recover 
from  them  as  general  partners  in  the  firm  of  Merrifield 
&  McDowell  upon  the  same  claim  set  forth  in  the  com- 
plaint in  this  action ;  that  the .  issues  in  said  action  were 
tried,  and  among  them  so  tried  was  whether  this  defend- 
ant was  a  general  partner  in  said  firm  and  was  liable  as 
such ;  that  thereafter  such  proceedings  were  had  in  that 
action,  that  on  May  1,  1878,  judgment  was  rendered  and 
entered  therein  in  favor  of  this  defendant  and  against  the 
plaintiffs  for  $947.15  costs;  that  by  such  judgment  it 
was  decided  that  this  defendant  was  not  a  general  partner 
of  said  firm  and  was  not  liable  as  such,  and  that  said  judg- 
ment was  duly  given  and  remains  in  full  force  and  effect. 

After  the  commencement  of  this  action,  the  original 
plaintiffs  became  bankrupt,  and  Ezekiel  Y.  Bell  was 
appointed  their  assignee  and  continued  the  action  as  such. 

Other  facts  are  stated  in  the  opinion. 

John  E.  Parsons  {Sumner  Stow  Ely,  attorney),  for 
defendant-appellant. 

The  complaint  determined  the  character  of  the  action. 
It  was  a  suit  at  law.  It  was  error  for  the  special  term 
to  try  it.  The  facts  alleged  made  out  a  case  of  liability 
by  the  defendant  as  a  general  partner.  2  R.  S.  766.  §  22; 
Bell  V.  Merrifield,  28  Hun,  219.  .  .  .  Vide  also 
Madison  County  Bank  v.  Gould,  5  JliU,  309,  314. 

It  required  a  decision  of  this  court  to  determine  that 
in  seeking  to  enforce  the  statutory  liability  as  a  general 
partner,  the  plaintiff  has  his  election  either  to  plead  the 
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facts  constituting  the  liability,  as  in  this  case,  or  the 
general  conclusion  merely,  as  in  Sharp  v.  Hutchinson,  100 
N'.  Y.  533.  The  liability  as  stated  in  the  complaint  is 
that  of  a  general  partner.  The  only  relief  asked  is  a 
money  judgment.  Such  an  action  must  be  tried  by  a 
jury.  Code  Civ.  Pro.  §  968;  Clark  v.  Blumenthal, 
9ir.  T.,  Civ.  Pro.  40/  Wheelock  v.  Lee,  74  N.  Y., 
495,  500.  .  .  .  The  right  to  a  jury  trial  is  substan- 
tial; Constitution,  art.  I.  §  2.  .  .  .  If  resort  is  had 
to  the  subsequent  proceedings  to  ascertain  the  character 
of  the  action,  the  result  is  the  same.  The  judgment  is  an 
ordinary  money  judgment.  The  general  term  in  its  opinion 
held  that  for  that  reason  the  judgment  could  not  be  sus- 
tained in  its  present  form ;  that  to  maintain  it  required 
that  it  should  be  turned  into  a  judgment  for  an  account- 
ing, and  that,  in  place  of  the  plaintiff  as  the  party  entitled 
to  the  judgment,  it  was  a  receiver  to  be  appointed  by  the 
c6urt.  This  was  a  clumsy  and  untenable  attempt  to  cure 
the  error  of  the  special  term  in  trying  the  suit.  Brad- 
ley V.  Aldrich,  40  JV.  Y.  504 ;  Sage  v.  Mosher,  28  Barh. 
287 ;  Barnes  v.  Quigley,  59  iT.  Y.  265,  268 ;  Eeeder  v. 
Sayre,  70  Id.  180,  190;  Eobertson  v.  Eobertson,  9  Paly, 
44,  57;  aff'd,  83  iV".  Y.  639  ;  Sheldon  v.  Adams,  18  Abh. 
Pr.  405 

The  judgment  in  the  superior  court  suit  was  without 
question  a  bar  if  the  action  were  treated  as  a  suit  at  law. 
It  was  a  bar  in  any  event.  ...  A  judgment  is  con- 
clusive of  the  direct  issue  and  of  every  incidental  question 
which  did  or  could  bear  upon  or  be  included  in  it.  If,  on 
some  other  theory  or  assumed  state  of  facts,  Lawrence  & 
Sons  claimed  that  the  defendant  was  a  general  partner, 
they  should  have  put  it  forward.  Any  other  rule  would 
permit  a  plaintiff  to  sue  the  same  questions  an  indefinite 
number  of  times.  Such  is  not  the  law.  Smith  v.  Smith, 
79 iV:  Y.  634;  Jordan  v.VanEpps,  85 Id.  427,  436;CromweU 
V.  County  of  Sacramento,  94  U.S.  351.  .  .  And  the  test  of 
identity  is  not  the  theory  upon  which  the  pleader  adduces 
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the  evidence,  nor  the  forum  to  which  he  presents  it,  but 
whether  the  same  evidence  will  support  the  two  suits. 
In  the  case  at  bar,  the  evidence  introduced  was  identical 
with  that  received  in  former  suit.  Rice  v.  King,  7  Johns- 
20;  Stowell  V.  Chamberlain,  60  JV.  Y.  272;  Gregory  v. 
•Burrall,  2  Mw.  CL  417;  Steinback  v.  Ins.  Co.,  77  iT.  T. 
498;  Giles  v.  Caldwell,  2  Wall.  {U.  S.)  35;  Oglesby  v.  At- 
tril,  20  Fed.  Rej).  570.  .  .  .  The  judgment  in  the 
superior  court  suit  was  a  bar  to  the  action  if  tried  at  the 
special  term.  The  issue  was  the  same  in  either  case. 
That  issue  was  whether  the  defendant  was  or  was  not 
liable  as  a  general  partner  of  Merrifield  &  McDoweU. 
The  judgment  established  that  he  w^as  not.  Since  the 
change  in  practice,  an  action  can  be  tried  at  circuit  or  at 
special  term.  Unless  a  party  objects  to  the  tribunal,  his 
right  to  complain  is  lost.  Either  branch  of  the  court  has 
equal  jurisdiction.  The  same  mode  of  trial  applies  in 
either  case.  Code  Civ.  Fro.  §§  3339,  1008.  The  action 
would  have  been  none  the  less  a  suit  at  law  if  the  defendant 
had  acquiesced  in  having  it  tried  at  the  special  term.  It 
was  none  the  less  a  suit  at  law  that  the  special  term, 
against  the  objections  of  defendant,  insisted  upon  trying 
it.  To  make  the  suit  an  action  in  equity  required  that 
the  whole  cause  of  action  should  be  changed.  It  made 
necessary  such  a  change  as  was  beyond  the  power  of  the 
court  to  make,  if  a  direct  application  had  been  made  to 
amend.  Cases  cited,  supra.  ...  It  would  have  been 
error  for  the  special  term  upon  the  pleadings  as  they 
were,  to  have  tried  the  case  as  in  the  nature  of  a  creditor's 
bill.  It  was  error  for  the  general  term  to  uphold  the 
the  judgment  as  being  justified  if  the  action  had  been  in 
the  nature  of  a  creditor's  bill.  The  effect  was  to  deprive 
the  defendant  of  a  trial.  As  long  as  the  complaint 
stood  as  it  was,  the  superior  court  judgment  was  cer- 
tainly an  absolute  bar.  The  defendant  could  rely  upon  it 
as  such.  It  entitled  him  to  judgment  in  his  favor.  The 
defendant  was  neither  called  upon  to  nor  has  he  had  the 
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the  opportunity  of  trying  the  new  cause  of  action  which 
the  general  term  has  said  that  the  plaintiff  may  have,  and 
for  which  he  might  have  sued.  Allegations  must  to  this 
extent  control  the  proof,  that  a  party  is  not  required  to 
regard  as  material  evidence  which  is  wholly  immaterial 
to  the  existing  cause  of  action.  Wright  v.  Delafield,  25 
iT.  T.  266,  270  ;  Arnold  v.  Angell,  62  Id.  508  ;  People's 
Bank  v.  Mitchell,  73  Id.  406  ;  Yolkening  v.  De  Graaf,  81 
Id.  268  ;  l^eudecker  v.  Kohlberg,  81  Id.  296;  Southwick 

u  First  Katl.  Bank  of  Memphis,  84  7^/.  420,  429 

The  plaintiff  failed  to  make  out  a  case,  even  if  the 
suit  were  not  barred  and  were  treated  as  in  the  nature 
of  a  creditor's  bill.     There  was  no   evidence  that  the 
defendant  withdrew  the  $8,900.     .     .     .     Korwas  there 
evidence  to  sustain  the  position  upon  which  the  special 
term  is    assumed  to  have  found   that  this  was  a  with- 
drawal of  firm  assets.     .     .     .     There  was  no  satisfactory 
evidence   that  Merrifield  &   McDowell  were  insolvent. 
The  defendant's  testimony,  read  for  the  plaintiff,  was  that 
he  beUeyed  the  firm  to  be  solvent ;  they  were  solvent  to 
to  the  best  of  his  knowledge  and  belief.     .    .     .     No  exe- 
cution was  issued  in  conformity  with  the  requirements  of 
the  law  in  that  regard.     The  law  is  peremptory  that, 
before  a  creditor  can  maintain  a  creditor's  bill,  he  must 
exhaust  his  remedy  at  law  by  judgment  and  execution. 
Neither  the  insolvency  nor  death  of  the  debtor  nor  his 
non-residence  from    the  State  will    dispense  with  this 
requirement.     Estesv.  Wilcox,  67  iV.  Y.  264;  Ballou  v. 
Jones,  13  Ilun,  629 ;  Lewishon  v.  Drew,  15  II.  467 ;  Dun- 
levy  V.  Tallmadge,  32  N.  Y.  457  ;  Adsit  -y.  Butler,  87  Id. 
585.     Where  the  judgment  is  against  several  debtors  the 
creditor  must  exhaust  his  remedy  against  all.     Howard 
-y.  Sheldon,  11  Paige,  558 ;  Field  v.   Hunt,  24  How.  Pr. 
463.     This  requires  that  the  execution  shall  be  issued  to 
the  county  where  the  debtors  reside.     Code   Civ.   Pro.  § 
1872.     .     .     .     The    facts  showed  that  the  plaintiff  had 
an  adequate  remedy  at  law.     On  the  allegations  of  his  com- 
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plaint,  the  defendant  was  a  general  partner  of  Merrifield 
&  McDowell;  the  plaintiff  was  entitled  to  judgment 
against  him  as  such.  That  being  so,  he  could  not  resort 
to  a  court  of  equity  for  relief.  Chase  v.  Vanderbilt,  37 
m  T.  Super.  (5  J.  (&  S.)  334,  356  ;  aff'd,  62  iV.  T.  307;  Mu- 
tual Ben.  L.  I.  Co.  v.  Supervisors,  3  Ahb.  Ct.  Aj)p.  Dec.  344. 

F.  B.  Coudert  {Matthew  Daly,  attorney),  for  plaint- 
iff-respondent. 

As  to  defendant's  point,  in  reference  to  issuing  of  exe- 
cution— that  there  is  no  evidence  that  McDow^ell  and 

Silas  Merrifield  resided  in  the  city  of  New  York 

The  execution  is  sufficient. 

In  Produce  Bank  v.  Morton  (67  iV.  T.  199),  Judge 
Rapallo,  delivering  the  opinion  of  the  court,  says :  "We 
are  of  opinion  that  the  plaintiff  had,  before  the  com- 
mencement of  this  action,  exhausted  its  remedy  at  law 
against  the  judgment  debtors,  so  as  to  entitle  it  to  proceed 
in  equity  to  reach  joint  property  {Code  Pro.  §  294).  An 
execution  had  in  fact  been  issued  against  the  joint  prop- 
erty of  all  the  debtors  and  returned  unsatisfied."  This 
was  under  section  294  of  the  Code  of  Procedure,  which 
was  in  force  when  the  execution  herein  was  issued  and 
returned,  and  in  a  case  where  one  of  the  joint  defendants 
had  not  even  been  served  with  the  summons,  and  the  judg- 
ment at  law  was  not  in  form  entered  against  all  the  joint 
debtors.     See  also  Bilhofer-y.  Henbach,  15  All.  Pr.  143. 

McDowell's  residence  i'&prima  facie  his  place  of  business. 
Either  he  resides  in  the  city  of  New  York  or  m  New 
Jersey.  In  either  case,  execution  was  issued  to  the  proper 
county,  even  if  we  here  sought  to  hold  the  separate  prop, 
erty  of  the  defendants.  The  defendant  in  his  argument 
at  general  term  says  that  the  execution  runs  agamst  the 
joint  property  of  the  defendants,  but  insists  that  it  should 
reach  their  several  property  as  well.  It  does  in  fact  run 
against  both,  but  the  Produce  Bank  v.  Morton  (67  iY  T. 
199)  above  cited,  disposes  of  the  point.    The  point  that 
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the  execution  directs  the  sheriff  to  satisfy  the  judgment 
out  of  the  real  property  of  the  judgment  debtor  "on  the 
day  the  transcript  was  so  filed  "  is  of  no  force.    The  filing 
of  transcript  and  docketing  of  judgment  are  synonymous, 
and  the  day  of  docketing  is  stated  in  the  execution,  which, 
in  the  respect  objected  to,  is  a  substantial  compliance  with 
the  statute.     In  Wright  v.  ITostrand  (94  JV.  Y.  31),  which 
was  a  creditor's  suit,  it  is  held  that  an  execution,  even  if 
it  be  so  defective  as  to  be  set  aside  on  motion,  may  not  be 
treated  as  void  when  questioned  in  collateral  proceedings, 
where  the  defects  were  amendable,  or  where  all  the  essen- 
tial facts  necessary  for  the  direction  and  protection  of  the 
sheriff  are  stated  in  the  execution  or  are  plainly  inferable 
therefrom.     In  that  case,  the  sheriff  was  directed  to  collect 
the  amount,  with  interest,  from  the  date  the  judgment 
was  rendered,  and,  as  the  court  says,  the  execution  was 
"  extremely  defective,"  but  it  was  held  that  the  defect 
can  only  be  taken  advantage  of  by  the  defendant  in  the 
execution  in  a  direct  proceeding  to  set  it  aside.    The 
court  says :  "  It  is  quite  clear  that  the  official  return  of 
the  officer  upon  this  execution,  as  well  as  others,  proved  in 
the  case  that  the  defendant  therein  had  no  property  out 
of  which  he  could  satisfy  the  execution,  furnishes  suffi- 
cient evidence  of  the  exhaustion  of  legal  remedies  against 
the  debtor  to  authorize  the  institution  of  a  suit  to  reach 
other  property  possessed   by  him.     In  the  execution  in 
evidence  in  the  case  at  bar  there  is  no  defect.     It  recites 
the  filing  of  a  judgment-roll  in   the  superior  court;  the 
docketing  of  the  judgment  in  the  county  of  the  sheriff,  and 
requires  the  sheriff  to  satisfy  it  out  of  the  property  of  the 
judgment  debtors  at  the  time  "  the  transcript  was  so  filed 
in  your  county,  or  at  any  time  thereafter,"  etc.     The  filing 
of  the  transcript  and  the  docketing  of  the  judgment  are 
merely  different  expressions  to  denote  the  same  act,  and 
the  words  "  so  filed "  preclude  any  possibility  of  a  misin- 
terpretation.  And  the  return  is  exhaustive :  "  No  personal 
or  real  property."     The  fact  that  the  execution  was  duly 
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issued  and  returned  lias  been  found,  and  the  finding  is  not 
reviewable  here.  It  cannot  be  said  that  there  is  no  evi- 
dence to  support  it. 

It  was  insisted,  on  the  appeal  below  tliat  this  action 
should  have  been  tried  as  an  action  at  law.  Upon  the 
averments  contained  in  the  complaint  a  cause  of  action  in 
equity  was  stated  against  the  defendant  entitling  the 
plaintiff  to  relief,  requiring  the  defendant  to  account  for 
the  moneys  improperly  withdrawn,  and  which  he  holds 
as  trustee  for  the  benefit  of  the  judgment  creditors  of  the 
company.  "  The  recovery  of  the  judgment  in  the  superior 
court  against  the  general  partners  is  set  forth  in  the  com- 
plaint and  followed  by  the  allegation  that  execution 
thereon  has  been  issued  and  returned  wholly  unsatisfied. 
Proof  of  these  facts,  together  wnth  other  averments 
alleging  the  improper  withdrawal  of  the  capital  contri- 
buted by  the  defendant,  would  entitle  the  plaintiff  to  main- 
tain an  action  in  the  nature  of  a  judgment  creditor's 
suit."     Opinion  Barker,  J. 

A  complaint  alleging  that  plaintiff  is  a  creditor  of 
defendant  D.,  having  a  judgment  and  an  execution 
returned  unsatisfied ;  that  certain  mortgages  were  executed 
by  D.  to  defendant  C,  with  intent  to  hinder,  delay,  &c.; 
that  C.  had  converted  the  mortgaged  property  by  a  sale 
thereof,  and  taken  the  proceeds  to  his  own  use,  and  pray- 
ing judgment  that  defendant  be  compelled  to  pay  him 
the  amount  of  his  judgment,  with  interest  and  costs,  con- 
tains all  the  allegations  requisite  for  the  creditor's  bill, 
and  should  be  treated  as  such,  and  not  as  an  action  at  law 
to  recover  damages  for  the  alleged  fraud.  Murtha  v. 
Curley,  90  JV.  Y.  372.  A  court  of  equity  may,  when 
that  is  all  the  relief  needed,  order  a  sum  of  money  to  be 
paid  plaintiff,  and  give  him  a  personal  judgment  therefor. 
Ih.  In  that  case,  the  complaint  prayed  that  "  defendants 
be  compelled  to  pay  him "  the  amount  of  his  judgment. 
If  the  prayer  for  judgment  were  defective  in  that  it  did 
not  ask  for  equitable  relief,  plaintiff  could  have  any  relief 
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"  consistent  with  the  case  made  ont  by  the  complaint  and 
embraced  within  the  issue."  75.,  and  Code  Civ.  Pro.  § 
1207 ;  or  Code  Pro.  §  275. 

Peckham,  J.— We  agree  with  the  general  term  of  the 
supreme  court  in  the  view  taken  of  this  complaint  by  that 
learned  court.  It  is  said  in  the  opinion  there  delivered, 
that  the  action  may  "  be  treated  as  one  in  the  nature 
[1]  of  a  creditor's  bill  in  equity,  requiring  the  defendant 
to  account  for  the  capital  and  profits  which  he,  as  a 
special  partner  of  the  firm  of  Merrifield  &  McDowell,  had 
drawn  out  and  applied  to  his  own  use,  to  the  prejudice  of 
the  creditors  of  that  firm." 

It  is  true,  as  the  counsel  for  defendant  says,  the  prayer 

for  relief  demands  that  the  defendant  be  adjudged  hable 

as  a  general  partner,  and  that  plaintiffs  have  judgment 

for  a  sum  of  money  therein  stated.     But  all  the  necessary 

facts  to  enable  the  court  to  grant  appropriate  relief  and  of 

an  equitable  nature  are  stated  in  the  complaint,  and  it  is 

obvious  from  a  careful  perusal  thereof  that  no  liability  is 

sought  from  defendant  grounded  upon  the  fact  of  his 

being  a  general  partner.   The  complaint,  on  the  contrary, 

alleges  the  formation  of  a  special  partnership,  and  that 

the  defendant  was  the  special  partner,  and  alleges  an 

indebtedness  of  the  general  partners  to  plaintiffs  in  1871 

of  more  than  $14,000,  upon  which,  in  1877,  judgment  was 

recovered  against  the  general  partners  for  over  $21,000, 

and  an  issuing  and  return  of  an  execution  against  them 

unsatisfied.    It  alleges  the  withdrawal  by  defendant  from 

the  assets  of  the  firm,  while  insolvent,  of  the  amount  of  the 

special  capital  contributed    by  defendant    to  the  firm 

($5,000),  together  with  $3,900  alleged  profits  which  had 

not  been  made,  and  that  this  was  done  to  give  an  illegal 

preference  to  defendant  as  a  creditor.  It  demands  a  money 

judgment  aga'nst  defendant,  not  to  the  amount  of  the 

indebtedness  of  the  general  partners  to  plaintiffs  (which 

he  would  have  been  liable  for  if  a  general  partner),  but 
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only  to  the  amount  of  the  money  wrongfully  taken  by 
defendant  from  the  assests  of  the  insolvent  partnership, 
where  it  should  have  remained  as  a  trust  fund  for  the  pay- 
ment of  creditors.  The  complaint  was  not  framed  upon 
any  theory  of  the  defendant  being  a  general  partner,  for 
if  so,  if  it  w'ere  a  mere  action  at  law  to  recover  a  debt  from 
a  firm,  the  other  members  of  the  debtor  firm  were  neces- 
sary parties.  The  prayer  of  the  complaint  plainly  means 
to  ask  that  the  defendant  be  held  liable  the  same  as  if  he 
were  a  general  partner  up  to  the  amount  of  his  with- 
drawal of  the  firm  assets. 
P]  At  any  rate,  all  the  facts  necessary  to  make  out  a 

cause  of  action  of  an  equitable  nature  are  alleged  in 

the  complaint,  and  they  are  not  such  as  are  merely 

,  incidental  to  another  and  totally  different  cause  of  action. 

Such  was  the  case  of  Barnes  v.  Quigley  (59  iV.  Y.  265). 
[2]  An  answer  having  been  interposed  in  this  case,  the 

formal  relief  asked  in  the  complaint  is  not  of  much 
importance,  and  the  court  will  grant  the  judgment 
which  shall  be  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issues  (Hale  v.  Omaha 

Nat.  Bank,  49  iV.  Y.  626). 
[4]  The  mere  fact  that  the  complaint  asks  for  a 

money  judgment  does  not  necessarily  show  that  the 
case  is  one,  for  trial  by  jury.  Courts  of  equity  give  a 
judgment  for  money,  where  that  is  all  the  relief  needed 

(Murtha  v.  Curley,  90  iV^.  Y.  372). 
[5]  And  if  facts  are  stated  in  a  complaint  which  show 

that  it  is  of  an  equitable  nature,  and  that  the  cause  of 
action  is  simply  equitable,  we  do  not  think  that  a  case 
is  made  for  a  trial  by  jury  under  the  Code  of  Civ.  Pro. 
(§  968),  merely  because  the  complaint  improperly  asks  for 
a  money  judgment  only. 

We  think  that  the  court  did  not  err  in  refusing  a  jury 
trial. 

The  next  question  is  as  to  the  force  and  effect  to  be 
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given  to  a  judgment  of  the  superior  court  in  a  former 
action  between  these  same  parties. 

The  complaint  in  this  action  alleged  that  the  defend- 
ant herein,  and  two  others,  were  a  firm  doing  business  as 
copartners  under  the  name  of  Merrifield  &  McDowell,  and 
tha4  as  such  they  were  indebted  to  plaintiffs  in  an  amount 
therein  stated,  for  which  judgment  was  demanded  against 
the  said  firm.  The  answer  set  up,  among  other  defenses, 
that  this  defendant  was  a  special  and  the  others  were 

general  partners  in  a  limited  partnership. 
P]  Upon  these  pleadings  it  was  competent  for  plaint- 

iffs to  prove  all  such  failures  of  defendants  to  comply 
with  those  provisions  of  the  statute  in  reference  to 
limited  partnerships  which  rendered  the  special  partner 
liable  for  the  firm  debts  the  same  as  if  he  were  a  general 
partner,  in  an  action  against  the  members  of  the  firm 
upon  a  firm  indebtedness  (Sharp  v.  Hutchinson,  100  iVl  Y. 
533). 

In  order,  therefore,  to  sustain  the  allegation  in  the  com- 
plaint, as  to  the  partnership  of  the  defendants,  the  plaint- 
iffs on  the  trial  of  the  action,  proved  the  manner  in  which 
the  defendant  herein  contributed  his  capital  to  the  limited 
partnership,  and  claimed  that  he  had  not  contributed  the 
same  in  cash.  Evidence  was  then  given  as  to  the  dissolu- 
tion of  the  firm  after  an  existence  of  about  one  year,  and 
also  upon  the  subject  of  the  withdrawal  by  the  defendant 
from  the  assets  of  the  firm  at  the  time  of  the  dissolution, 
of  the  sum  of  $8,900,  and  evidence  was  given  tending  to 
show  the  firm  was  insolvent  at  the  time. 

The  jury  found  a  verdict  for  the  plaintiffs,  and  also 
returned  a  special  finding  that  the  special  partner  did  not 
contribute  in  cash  the  capital  he  agreed  to  put  in  that 
firm.  Judgment  to  the  full  amount  of  plaintiff's  claim 
was  entered  against  all  defendants.  They  appealed  to  the 
general  term,  which  court  reversed  the  judgment  against 
the  alleged  special  partner  (this  defendant)  and  granted  a 
new  trial  as  to  him,  while  affirming  the  judgment  as  to 
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the  Other  defendants.  The  plaintiffs  appealed  to  this 
court  from  the  order  granting  such  new  trial,  and  gave 
the  usual  stipulation  that,  in  case  of  affirmance,  judgment 
absolute  should  be  entered  against  them.  This  court 
affirmed  the  order  granting  a  new  trial  as  to  the  special 
partner,  and,  pursuant  to  the  stipulation,  judgment  absolute 
was  duly  entered  in  his  favor  against  the  plaintiffs  therein. 
When  this  action  was  commenced,  the  defendant,  among 
other  defenses,  set  up  the  judgment  in  the  superior  court 
as  a  bar  to  the  maintenance  of  this  action,  and  alleged  that 
the  issues  in  the  superior  court  action  were  tried,  and 
among  them  so  tried,  was  the  issue  as  to  whether  the 
defendant  was  a  general  partner  in  the  firm,  and  liable  as 
such,  and  that,  by  the  judgment  entered  in  that  action,  it 
was  decided  that  this  defendant  was  not  a  general  part- 
ner. 

The  plea  in  bar,  in  one  aspect,  rests  upon  the  basif. 
that  this  action  is  substantially  for  the  same  cause  as  was 
the  action  in  the  superior  court.  One  of  the  tests  some- 
[7]  times  mentioned,  which  will  determine  the  question 
whether  two  causes  of  action  are  identical,  is  to  see  if 
the  same  evidence  will  sustain  both;  though  the  form  of  the 
actions  may  be  different,  the  causes  may  be  the  same,  and 
they  generally  are  the  same  where  the  same  evidence 
equally  supports  either  (Stowell  v.  Chamberlain,  60  J\\  Y. 

272,  2T7). 
[8]  The  evidence  in  the  superior  court  action  would 

not  support  this  one.  In  the  superior  court  case 
there  was  a  claim  to  recover  from  the  defendant  as  a 
general  partner  founded  upon  his  alleged  failure  to  con- 
tribute his  capital  to  the  firm  in  cash,  and  also  founded 
upon  his  alleged  withdrawal  of  the  assets  from  the  insol- 
vent firm,  while  here  the  liaility  rests  upon  different 
and  further  facts,  viz.:  (1)  That  the  defendant  was  a  special 
partner  instead  of  a  general  one ;  and  (2)  the  fact  of  the 
recovery  of  a  judgment  and  the  issuing  and  the  return 
unsatisfied  of  an  execution  against  the  general  partners. 
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In  the  superior  court  action  there  was  no  necessity,  as 
there  was  no  possibility  of  any  proof  that  an  excution  had 
been  issued  and  returned  unsatisfied,  for  there  was  no 
judgment,  and  of  course  no  execution,  and  that  action 
was  the  ordinary  common  law  one  brought  for  the  pur- 
pose of  recovering  a  debt  against  all  the  defendants,  Avhile 
here  the  evidence  as  to  the  judgment  and  the  issue  and 
return  of  an  execution  unsatisfied  was  necessary,  because 
the  withdrawal  of  the  assets  from  this  insolvent  firm  by 
the  defendant  was  with  the  consent  of  the  general  part- 
ners, and  as  to  them  was  valid.  And  when  the  creditor 
questions  it  and  asks  to  hold  the  defendant  liable  to  the 
extent  of  such  withdrawal,  and  not  to  the  extent  of  a 
general  partner,  he  is  bound  to  show  that  he  has  already 
had  recourse  to  the  general  partners  to  collect  his  debt^ 
and  has  exhausted  his  remedy  at  law  against  them  in  an. 

unsuccessful  effort  to  obtain  payment  thereof. 
P]  The  two  causes  of  action  are  not  therefore  iden- 

tical, and  the  plea  in  bar  cannot  for  that  reason  be 
available  here. 

But  there  are  some  cases  in  which  a  former  judgment 
is  a  bar  to  the  maintenance  of  another  action,  even  if  the 
second  is  not  identical  with  the  first  cause  of  action.  Such, 
for  example,  is  the  case  where  the  second  action  is  brought 
against  a  physician  for  malpractice.  A  former  judgment 
in  favor  of  the  physician  in  an  action  commenced  by  him 
to  recover  for  his  services  in  such  case,  operates  as  a  bar 
to  the  maintenance  of  the  second  action,  because  the 
recovery  for  his  services  in  an  action  brought  by  him  for 
that  purpose  necessarily  adjudicated  the  question  of 
[10]  reasonable  skill  in  his  favor  (Gates  v.  Preston,  41  N. 
Y.  113).  In  such  a  case  it  is  said  the  former  judg- 
ment is  a  perfect  bar  to  a  second  and  different  cause  of 
action,  and  is  conclusive  upon  the  question  of  skill, 
although  it  was  not  in  reality  litigated  in  the  former  suit ; 
for  the  proof  of  the  fact  that  the  patient  was  treated  with 
reasonable  skill,  is  part  of  the  plaintiff's  case,  and  which 
Vol.  XIV.— 11. 
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he  must  prove  to  entitle  him  to  a  recovery;  and  hence, 
even  if  not  litigated  in  the  sense  of  not  being  contradicted 
by  other  proof,  the  matter  is  forever  set  at  rest  by  the 
judgment ;  and  so  it  is  an  instance  of  a  judgment  being 
conclusive  upon  a  matter  of  fact  which  perhaps  was 
not,  though  it  might  have  been,  litigated  (Dunham  v. 
Bower,  17  N.  Y.  Tfi,  79 ; .  see,  also,  IMalloney  v.  Horan, 

49  Id.  Ill ;  Collins  v.  Bennett,  46  Id.  490. 
["]  The  case  in  49  N.  Y.  says  a  judgment  is  final  and 
conclusive  upon  all  matters  which  might  have  been 
litigated  and  decided  in  the  action,  so  far  as  to  matters 
which  might  have  been  used  as  a  defense  in  that  action,  and 
such  as  if  again  considered  Avould  involve  an  inquiry  into 
the  merits  of  the  former  judgment.  To  such  extent,  a  prior 
judgment  is  a  plea  in  bar  to  the  maintenance  of  another 
cause  of  action,  which  necessarily  involves  tlie  questions 
already  litigated,  or  which  might  have  been  litigated  in 
the  former  action. 

The  defendant  claims  here  that  no  judgment  in  his  favor 
in  the  superior  court  action  could  have  been  recovered 
upon  the  evidence  in  that  case,  unless  the  fact  was  found 
that  he  was  not  a  general  partner,  and  that,  as  there  was 
evidence  on  that  trial  upon  the  question  of  an  improper 
withdrawal  of  assets  from  the  firm  by  the  defendant, 
while  it  was  insolvent,  which  evidence,  if  true,  would 
have  shown  such  a  violation  of  the  limited  partnership 
statute  as  would  have  made  him  liable  as  a  general  part- 
ner, it  follows  that  this  judgment  in  his  favor  must  now 
necessarily  show  that  there  was  no  such  improper  with- 
drawal of  assets  by  him  from  an  insolvent  firm.  He  thus 
claims  that  even,  if  this  second  action  is  not  for  the  same 
identical  cause  as  was  the  first,  it  is  yet  based,  among 
others,  upon  an  alleged  fact  (the  withdrawal  of  assets), 
which  was  involved  in  the  other  action,  and  he  says  that 
the  judgment  in  such  action  conclusively  shows  a  decision 

of  that  question  in  his  favor. 
[12]         It  is  true  that  a  valid  judgment  upon  a  question 
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directly  involved  in  a  suit,  is  conclusive  evidence  as 
to  that  question  in  any  other  suit  (although  for  a  differ 
ent  cause  of  action),  between  the  same  parties ;  but  it  must 
appear,  either  by  the  record  in  that  suit  or  by  extrinsic 
evidence,  that  the  precise  question  was  raised  and  deter- 
mined in  the  former  suit,  and  this  burden  rests,  of  course, 
with  the  party,  who  endeavors  to  make  use  of  the  judg' 
ment  as  conclusive  evidence  upon  that  point.  If  there  be 
uncertainty  as  to  whether  or  not  the  question  was  passed 
upon,  the  judgment  is  not  conclusive  as  evidence  (See 
Stowell  V.  Chamberlain,  60  JV.  Y.  272;  Russell  v.  Place,  94 
U.  S.  606 ;  Cromwell  v.   County  of   Sacramento,  94  Id. 

351. 
[13]         Thus,  in  the  Stowell  case,  it  was  held  that  in  a 

second  action  between  the  same  parties,  brought  for 
a  different  cause,  though  in  regard  to  the  same  trans- 
action, in  order  to  make  the  former  judgment  available, 
either  in  bar  or  as  evidence,  where  such  judgment  was 
recovered  in  an  action  for  the  wrongful  conversion  of 
property  (the  second  action  being  brought  in  assumspsit), 
it  was  necessary  to  show  that  the  question  of  plaintiff's 
title  was  passed  upon  in  the  first  action.  The  judgment 
may  have  passed  upon  the  fact  that  defendant  had  not  had 
possession  of  the  property,  and  on  that  ground  was  not 
guilty  of  conversion.  So  in  order  to  obtain  the  benefit  of 
a  prior  adjudication  of  a  fact,  it  is  entirely  reasonable  to 
exact  from  the  party  asking  its  benefit,  clear  proof  that 

such  adjudication  has  been  made. 
[1*]         The  cases  in  the  supreme  court  of  the  United 

States  above  cited  are  further  illustrations  of  the 
principle  which  is  firmly  based  upon  authority  and  good 

sense. 
P^]         In  accordance  with  the  above  cases,  when  the 

defendant  introduced  upon  the  trial  of  this  action 
(brought  for  an  entirely  different  cause),  the  record  of 
the  judgment  in  the  superior  court,  it  was  necessary  that 
it  should  appear  from  it,  or  from  extrinsic  evidence,  that 
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the  question  as  to  the  improper  withdrawal  of  the  assets 
had  been  involved  and  was  necessarily  determined  therein 
in  favor  of  this  defendant. 

The  record  alone  did  not  shoAv  it,  for  there  was 
nothing  in  it  by  which  it  could  be  determined  on  what 
ground  it  was  based.  The  evidence  which  was  given  in 
this  action  dehors  the  record  did  not  fill  the  gap.  It 
showed  there  was  evidence  given  on  the  other  trial  (pre- 
cisel}'^  similar  to  that  given  here)  on  both  points,  as  to  the 
failure  to  contribute  in  cash,  and  as  to  the  improper  with- 
drawal of  the  assets  by  the  defendant,  and  the  record 
itself  showed  that  the  trial  resulted  in  a  judgment  in  favor 
of  plaintiffs,  which  was  reversed  on  appeal  and  a  new 
trial  granted  as  to  this  defendant,  and  that  there  was  an 
affirmance  of  that  order  by  this  court,  and  judgment 
absolute  in  favor  of  defendant  on  the  plaintiffs'  stipu- 
lation. That  judgment  is  undoubtedly  a  bar  to  another 
action  proceeding  upon  the  theory  of  any  liability  of  the 
defendant  as  a  general  partner,  for  it  conclusively  deter- 
mines that  he  was  not  a  general  partner.  But  we  do  not 
think  that  it  appears  anywhere  that  there  has  been  any 
determination  in  defendant's  favor  in  this  judgment  of  the 
question  as  to  the  withdrawal  of  these  assets.  It  is  true 
that  judgment  must  have  gone  for  the  plaintiffs  (as  in  fact 
it  did)  upon  the  trial  of  the  issue  of  general  partnership 
or  not,  if  this  evidence  as  to  the  illegal  withdrawal  of 
assets  had  been  given  and  had  been  found  in  plaintiffs' 
favor ;  but  as  the  final  judgment  is  in  favor  of  defendant,  he- 
argues  that  such  judgment  is  conclusive  in  his  favor  upon 
the  question  of  the  withdrawal  of  those  assets,  as  it  appears 
that  evidence  upon  that  subject  was  given  on  the  trial  in 
the  superior  court,  and  yet  defendant  has  judgment  in  his 
favor.  But  just  here  we  think  the  defendant  loses  sight 
of  the  character  of  the  judgment  he  has  procured  in  his 
favor. 

The  record  shows  it  was  not  entered  upon  a  verdict  of 
the  jury  finding  the  facts  for  him.     It  shows  the  contrary. 
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It  shows  that  the  jury  was  against  him  upon  at  least  one 
if  not  both  the  sets  of  facts  upon  which  the  plaintiffs 
relied  to  show  he  was  a  general  partner  and  liable  as 
such.  This  judgment  it  is  true,  the  defendant  has  pro- 
cured a  reversal  of.  Still  it  does  not  appear,  either  in  the 
record  or  outside,  upon  what  ground  the  general  term 
granted  a  new  trial  as  to  defendant,  nor  upon  what 
ground  the  order  granting  it  was  affirmed  in  this  court. 
The  general  term  may  have  reversed  upon  an  exception 
taken  to  the  admission  or  rejection  of  evidence  or  to  the 
judge's  charge,  and  not  upon  any  question  affecting  the 
merits  of  the  controversy,  and  this  court  may  have 
affirmed  such  order,  and  indeed  was  bound  to  do  so  for 
any  material  error  appearing  in  the  record  which  may 
Jiave  affected  the  original  judgment.  It  does  not  appear 
but  that  such  was  the  case.  If  it  were,  then  we  have  the 
case  of  a  judgment  in  defendant's  favor  upon  a  stipula- 
tion under  the  statute,  which  judgment  was  obtained  upon 
the  reversal  of  a  judgment  in  plaintiff's  favor,  and  which 
reversal  may  have  been  grounded  upon  an  error  of  the 
judge  in  admitting  evidence  upon  the  question  of  the  fail- 
ure of  defendant  to  contribute  his  capital  in  cash,  or  upon 
an  error  of  the  judge  in  charging  the  jury  upon  that  point ; 
and  thus  without  in  fact  any  determination  in  defendant's 
favor  upon  the  question  of  the  withdrawal  of  assets. 

While  such  a  judgment  must  necessarily  from  the  force 
of  its  character  as  an  absolute  judgment  in  defendant's 
favor,  be  a  bar  upon  the  main  question  in  that  case,  that 
of  partnership,  w^e  are  quite  ready  to  say  that  it  does  not 
partake  of  the  character  of  a  conclusive  determination  of 
a  fact  which  it  does  not  appear  was,  and  very  likely  was 
not,  determined  by  it. 

Treating  the  matter  as  not  concluded  by  the  judgment, 
we  think,  there  was  evidence  enough  to  warrant  the  find- 
ing by  the  court  that  there  had  been  a  wrongful  with- 
drawal of  the  assets  of  the  firm  by  defendant  when  such 
firm  was  insolvent. 


166  CIVIL  PROCEDURE  REPORTS. 

Bell  V.  Merrifield. 

The  defendant  argues,  also,  that  plaintiffs  are 
estopped  from  asserting  the  claim  in  suit  because,  as 
P^]  defendant  alleges,  he  surrendered  up  securities  to  the 
old  firm  upon  the  faith  of  a  statement  which  he  says 
one  of  the  plaintiffs  made  to  him,  that  all  the  liabilities  of 
that  firm,  with  a  small  exception,  were  paid.  No  such 
defense  was  set  up  in  the  answer.  No  request  was  made 
to  the  referee  to  find  any  facts  in  relation  to  it.  There  is 
no  finding  of  the  referee  upon  the  subject.  There  is  no 
exception  to  any  refusal  of  the  referee  to  find  any  such 
fact.  We  think  there  is  some  contradictory  evidence  in 
regard  to  it.     TVe  cannot,  therefore,  see  any  error  in  the 

record  on  that  account. 
[^■'^         The  proof  of  the  regularity  of  the  issuing  and  re- 
turn of  the  execution  was  sufficient.    There  was  no 
point  made   in  regard  to  it  at  the   trial,  and  it  cannot 

now  be  raised. 
[18]         The  judgment  seems  to  us  to  be  proper,  and  it 
should  be  affirmed,  with  costs. 

AU  concurred. 
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KERSH,  Appellant,  v.  THE  ROME,  WATERTOWN 

&  OGDENSBURG  RAILROAD  COMPANY, 

Respondent. 

Supreme    Coukt,   Third    Department,   General    Teem, 
February,  1888. 

§  531 
Bill  of  particulars — when  ordered — of  what  required. 

In  an  action  to  recover  damages  for  personal  injuries  received  through 
the  frightening  of  the  plaintiff's  horse,  by  the  blowing  of  whistles 
upon  a  locomotive  belonging  to  the  defendant,  the  plaintiff  is 
properly  required  to  furnish  a  bill  of  particulars  specifying  the  day, 
hour,  and  place  of  the  alleged  casualty,  and  in  what  direction  the 
plaintiff  was  driving,  but  he  should  not  be  required  to  furnish  the 
names  of  witnesses  by  whom  he  proposes  to  establish  his  case. 

{Decided  February,  1888.) 

Appeal  by  the  plaintiff  from  an  order  requiring  him  to 
furnish  the  defendant  with  a  bill  of  particulars. 

This  action  was  brought  to  recover  for  personal 
injuries  alleged  to  have  been  received  by  plaintiff  through 
the  negligence  of  servants  of  the  defendant. 

The  plaintiff  alleges  in  his  complaint,  "that  on  or 
about  December  14,  1886,  while  the  plaintiff  was  travel- 
ing in  a  buggy  drawn  by  one  horse  along  the  public  high- 
way, being  rightfully  thereon,  near  DeKalb  Junction,  St. 
Lawrence  county,  N.  Y.,  at  Avhich  place  defendant's  rail- 
road track  crosses  said  highway,  and  when  plaintiff  was 
approaching  said  crossing  and  about  to  pass  over  the 
same,  the  defendant,  its  employees  and  servants  in  charge 
of  one  of  defendant's  locomotives  which  stood  on  defend- 
ant's track  near  plamtiff,  unnecessarily,  negligently  and 
carelessly  sounded  the  locomotive  whistle,  and  blew  off 
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steam  from  said  locomotive  toward  said  liorse,  thereby 
frightening  said  horse,"  etc. 

The  defendant,  before  answering,  moved,  upon  an  affi- 
davit setting  forth  that  the  defendant's  attorney  had  been 
unable  to  ascertain  the  circumstances  attendant  upon  the 
accident  complained  of,  because  of  indefiniteness  of  the 
plaintiff's  complaint  as  to  the  time  and  place  of  the  hap- 
pening thereof ;  that  at  De  Kalb  Junction,  the  point  near 
which  the  plaintiff  alleges  the  wrongful  acts  were  dene, 
is  the  junction  of  the  road  from  Ogdensburg  to  De 
Kalb,  where  it  forms  a  junction  with  the  Rome, 
"Watertown  &  Ogdensburg  Railroad,  and  a  large  number 
of  engines  are  employed  there,  that  at  road  crossings, 
the  company  is  required  by  law  to  blow  its  locomotive 
whistle,  and  when  standing  on  the  track  they  are  often 
obliged  to  blow  off  steam  and  to  sound  the  whistle  when 
starting  to  cross  a  public  highway;  that  if  said  defendant 
was  apprised  of  the  day  and  hour  when  the  alleged 
injury  was  done,  he  could  ascertain  the  facts  in  reference 
thereto,  but  otherwise  it  would  be  defenseless  and  at  the 
mercy  of  the  plaintiff ;  that  such  facts,  the  day  and  hour, 
and  also  whether  the  engine  was  attached  to  a  train  of 
cars  passing  over  the  road  or  standing  still,  are  all,  in  the 
opinion  and  belief  of  defendant,  withm  the  knowledge  of 
plaintiff  and  are  essential  to  enable  said  defendant  to  pre- 
pare its  answer  and  to  defend  the  case ; — for  an  order 
requiring  plaintiff  to  make  his  complaint  more  definite  and 
certain  and  for  a  bill  of  particulars  of  plaintiff's  claim 
herem.  This  motion  was  granted  at  special  term  without 
opinion,  and  an  order  entered,  requiring  plaintiff  to  furnish 
a  bill  of  particulars,  giving  the  following  information : 

"  1st.  On  what  day  and  year,  and  on  what  hour  of  the 
day,  did  the  accident  or  occurrence  complained  of  in  the 
plaintiff's  complaint,  occur. 

"  2d.  At  what  place  near  DeKalb  Junction,  and  on  wha 
road,  and  how  far  from  the  passenger  depot  at  DeKalb 
Junction,  did  it  take  place. 
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"  3cl.  Where  was  the  plaintiff  driving,  from  what  place 
to  what  place,  and  in  what  direction,  when  the  locomotive 
whistle  was  blown,  that  caused  the  accident.  Did  the 
traveled  road  at  that  point  cross  the  railroad  at  right 
angles  or  otherwise,  and  how  ? 

"  4th.  What  was  the  name  and  number,  or  either,  of  the 
engine,  the  whistle  of  which  was  blown  as  stated  in  the 
•complaint ;  was  it  attached  to  a  passenger  train  or  to  a 
freight  train,  or  to  a  gravel  train,  and  what  was  the  name 
of  the  engineer  or  conductor  of  said  train,  or  either  or  all 
of  them  ? 

"  5th.  From  what  directiou  did  the  said  train  come, 
was  it  in  motion  when  the  occurrence  complained  of  trans- 
pired ;  if  not,  where  did  it  stand,  on  the  main  track  or  on 
a  side  track;  how  near  to  the  highway  when  plaintiff  was 
in  his  buggy,  and  how  long  had  it  stood  there  when  the 
plaintiff  attempted  to  cross  the  highway,  and  which  way 
was  the  engine  headed,  and  how  far  was  it  from  the  high- 
ivay  crossing  ? 

"  6th.  Did  plaintiff  give  any  notice,  and  what  notice, 
of  his  intention  of  crossing  said  highway,  and  to  whom 
was  it  addressed,  if  to  anyone,  and  who,  if  anyone,  and 
w^hether  an  employee  of  the  defendant  or  employed 
about  the  train,  answered  or  gave  plaintiff  notice  that  he 
was  heard,  as  to  his  purpose  to  cross  said  highway  ? 

"  Tth.  What  persons,  giving  their  names  and  stating 
whether  they  or  any  of  them  were  employees  of  the 
defendant,  and  who  and  how  many  of  them  were  such 
employees  of  the  defendant,  saw  said  plaintiff  immediately 
after  he  was  injured,  and  before  he  was  carried  into  the 
depot,  and  if  carried  into  a  depot,  wh'at  depot,  passenger 
or  freight  depot,  and  at  what  station  ? 

"  8th.  What  length  of  time  transpired  after  the  acci- 
dent before  plaintiff  was  carried  or  assisted  into  the  depot, 
as  near  as  plaintiff  can  state  the  same ;  who  assisted  the 
plaintiff  into  the  depot,  giving  their  names,  as  many  of 
them  as  plaintiff  can  remember,  and  stating  whether  they 
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were  employees  <)f  the  defendant,  or  any  of  them  and 
which  of  them  were  such  employees  ? 

"9th.  How  long  plaintiff  remained  in  the  depot  before 
he  was  put  on  board  a  train  for  Gouverneur ;  what  train 
was  it  that  plaintiff  was  put  on  board  of ;  the  name  of  the 
conductor  and  engineer,  either  or  both  of  them,  ©f  such 
train,  and  the  name  of  the  baggage-master  of  such  train, 
and  on  what  day  and  year  and  what  time  in  the  day  did 
such  train  leave  De  Kalb  Junction  for  Gouverneur,  as  near 
as  said  plaintiff  can  state  the  same." 

From  this  order  the  plaintiff  appealed. 

Conger  c&  Orvis,  for  plaintiff-appellant. 

The  defendant  admits  that  "  if  it  was  apprised  of  the 
day  and  the  hour  when  the  alleged  injury  was  done  it  could 
ascertain  the  facts  in  reference  thereto."  .  .  .  The 
opposing  affidavits  give  the  exact  day  of  the  accident  and 
state  that  plaintiff  does  not  know  the  names  of  the  de- 
fendant's employees  on,  or  the  name  or  number  of  the 
locomotive.  ISTo  more  definite  statement  of  the  time  can 
be  required.  D  wight  v.  Germania  Ins.  Co.,  8-i  iT.  Y, 
493.  .  .  .  None  of  the  items  called  for  in  items  3d  to 
9th  inclusive  of  said  order,  except  as  to  whether  the  engine 
was  attached  to  a  train  of  cars  passing  over  the  road  or 
standing  still,  was  asked  for  in  defendant's  moving  papers, 
or  claimed  by  it  to  be  necessary,  and  such  information  is 
simply  a  cross-examination  of  the  plaintiff,  and  should  not  be 
allowed.  Gee  v.  Chase  Manufg.  Co.,  12  Ilun,  630 ;  Higen- 
botam  V.  Green,  25  Id.  214.  ...  A  bill  of  particulars 
is  in  nature  and  scope  an  enlargement  of  a  pleading,  and 
whatever  cannot  properly  be  embraced  in  a  pleading  can- 
not be  directed  by  a  court  to  be  included  in  a  bill  of  par- 
ticulars. Matthews  v.  Hubbard,  47  J^.  Y.  428  ;  Drake 
V.  Thayer,  5  Robt.  694.  ...  A  bill  of  particulars  is  to 
prevent  a  surprise ;  to  limit  the  generalities  of  the  com- 
plaint, not  to  furnish  evidence.  Drake  v.  Thayer,  5  Bobt. 
694;  Gee  v.  Chase  M'fg  Co.,  12  Hun,  630.   .   .   The  moving 
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papers  do  not  show  defendant  entitled  to  the  order.  WiUis 
V.  Bailey,  19  Johns.  268;  Depew  v.  Leal,  5  Duer,  663;  Young 
V.  De  Mott,  1  Barb.  30;  Higenbotam  v.  Green,  25  Sun,  216. 

Dart  &  Erwin,  for  defendant-respondent. 
The  granting  or  refusing  an  order  in  such  case,  rests 
in  the  discretion  of  the  court,  and  unless  that  discretion  is 
abused,  it  will  not 'be  interfered  with  by  an  appellate 
court.  Tilton  v.  Beecher,  59  W.  Y.  176  ;  People  v. 
Tweed,  63  Id.  202,  and  authorities  too  numerous  to  re- 
quire citation.  .  .  .  The  power  to  make  the  order  can- 
not be  questioned.  It  existed  in  the  courts  by  common 
law  independent  of  any  statute.  Yischer  v.  Conant,  4 
Oaw.  396 ;  Comm.  v.  Snilling,  15  Pick.  {Mass)  321,  and 
numerous  cases  cited.  The  Code  enlarges  that  power. 
See  Tilton  v.  Beecher,  supra.  .  .  .  See  also  D  wight  v. 
Germania  Life  Ins.  Co.,  84  JSf.  J^  493.  .  .  .  It  is  no  an- 
swer to  the  application  to  sa}'^  that  some  one  or  more  of 
the  defendant's  agents  must  know  as  well  as  the  plaintiff 
all  the  particulars  of  the  accident.  Some  one  or  more  of 
the  defendant's  agents  may  know  the  particulars  of  the 
accident,  and  they  may  not.  The  affidavit  shows  that 
they  do  not,  or  at  least  cannot  be  ascertained.  The  blow- 
ing of  the  w^higtle  and  the  letting  off  of  steam  was,  as 
plaintiff  alleges,  the  proximate  cause  of  the  accident.  If 
the  defendant  knew  the  hour  and  the  place  of  the  occur- 
rence, it  could  be  prepared  either  to  defend  the  suit  or 
settle  the  claim.  For  aught  that  appears,  the  engineer 
might  have  been  ignorant  of  the  accident — might  have 
been  obliged  to  blow  his  whistle  and  let  off  steam,  what- 
ever might  be  the  consequence  to  plaintiff  or  to  anyone. 
This  case  is  not  analogous  to  Young  v.  De  Mott,  1  Barh. 
30 ;  Butler  v.  Mann,  9  Abh.  iV.  (7. 50;  and  analogous  cases. 

Landon,  J, — "We  see  no  occasion  to  interfere  with  the 
order  of  the  special  term,  so  far  as  it  requires  the  plaintiff 
to  specify  the  day,  hour,  and  place  of  the  alleged  injury, 
and  in  what  direction  the  plaintiff  was  driving.    These 
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particulars  may  be  necessary  to  enable  the  defendant  to 
understand  definitely  when  and  where  the  alleged  injury 
occurred,  and  by  which  of  its  agents  or  engines  it  was 
caused.  But  the  plaintiff  is  not  obliged  to  furnish  the  de- 
fendant with  the  names  of  the  witnesses  by  whom  he  pro- 
poses to  establish  his  case.  We,  therefore,  affirm  the  or- 
der as  to  its  paragraphs,  numbered  1,  2,  10  and  11,  and 
the  first  sentence  of  the  paragraph  numbered  3,  and  re- 
verse as  to  the  other  numbered  paragraphs,  without  costs. 

Learned,  P.  J.,  and  Ingalls,  J.,  concurred. 


GIFFORD,  as  Receiver  of  Rising,  Appellant,  v. 
RISING,  Respondent. 

Supreme    Court,   General    Term,   Fifth    Department, 
April,  1888. 

§§  1293  et  seq.,  3271,  3277. 

Security  for  costs — receiver  in  supplementary  proceedings  may  be  required 
to  give,  pending  appeal — ladies. 

A  receiver  of  a  judgment  debtor's  property  appointed  in  proceedings 
supplementary  to  execution,  may  be  required  to  give  security  for 
costs  in  an  action  prosecuted  by  him  in  his  official  capacity,  he 
being  a  trustee  of  an  express  trust  and  also  a  person  expressly 
authorized  by  statute  to  sue,  within  the  meaning  of  the  Code  of 
Civil  Procedure,  section  3271.* 

Notwithstanding  the  right  to  require  security  for  costs  in  an  action  has 
been  lost  by  laches,  such  security  in  a  proper  case  may  be  required 
where  an  appeal  is  taken  from  the  judgment  in  the  action,  with 
respect  to  the  costs  of  the  appeal,  the  appeal  being  a  new  proceed- 
ing in  the  action. 

Laches  furnish  a  reason  for  the  denial  of  a  motion  for  security  for 
costs. 

*  See,  as  to  requiring  receiver  to  give  security.  Note  on  Security 
FOB  Costs,  A  N.  T.  Civ.  Pro.  82,  at  pp.  94,  96;  as  to  laches  in  apply- 
ing therefor,  Id.  at  pp.  82  et  seq.;  also  note  in  1  N.  Y.  Civ.  Pro.  16,  17. 
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The  provision  of  section  3277  of  the  Code  of  Civil  Procedure, — that  upon 
the  failure  of  a  plaintiff  to  give  security  for  costs,  pursuant  to  an 
order  requiring  him  to  do  so,  the  defendant  is  entitled  to  judgment 
dismissing  the  complaint, — is  applicable  to  those  cases  only,  where 
an  order  for  security  and  the  default  in  giving  it  were  prior  to  the 
judgment;  where  they  are  made  subsequent  to  the  judgment  the 
statute  provides  for  no  relief  for  default  other  than  a  stay  of  pro- 
ceedings in  the  action,  and  whatever  further  remedy,  if  any,  the 
defendant  may  have  in  such  a  case,  rests  in  the  practice  of  the 
court. 

Upon  a  motion  to  require  a  receiver  appointed  in  supplementary 
proceedings  to  give  security  for  costs  in  an  action  brought  by  him 
in  his  official  capacity,  the  fact  that  he  has  no  funds  and  none  in 
prospect  other  than  such  as  may  result  from  the  action,  and  that 
the  action  was  commenced  without  leave  of  court,  may  be  taken 
into  consideration  by  the  court  in  exercising  its  discretion,  as  fur- 
nishing some  reason  for  granting  an  order  requiring  security. 

It  seems,  that  an  appeal  from  a  judgment,  unlike  a  writ  of  error  under 
the  old  practice,  is  not  a  new  action,  but  is  the  commencement  of 
a  new  proceeding  in  the  action  after  its  determination  by  final  judg- 
ment, and  distinct  from  that  which  resulted  in  its  recovery. 

(Decided  April  14,  1888.) 

Appeal  by  plaintijff  from  order  of  Niagara  county  special 
term,  directing  him  to  give  security  for  costs  on  appeal 
taken  by  him  herein  from  a  judgment  rendered  against  him. 

The  plaintiff  is  a  receiver  of  the  property  of  a  judg- 
ment debtor  appointed  in  proceedings  supplementary  to 
execution,  and  brought  this  action  in  his  official  capacity. 
The  issues  raised  by  the  defendant's  answer  were  referred 
for  hearing  and  determination,  and  were  tried  before  the 
referee  who  decided  in  favor  of  the  defendant.  Judg- 
ment dismissing  complaint  on  the  merits  was  entered  on 
referee's  reports  and  an  appeal  therefrom  duly  taken  by 
plaintiff.  Defendant  thereafter  moved  that  plaintiff  be 
required  to  give  security  for  costs  and  an  order  was  made 
directing  that  plaintiff  furnish  security  for  costs  of  the 
appeal  taken  by  him. 

Henry  W.  David,  for  plaintiff-appeallant. 
George  G.  Jvdson,  for  defendant-respondent. 
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Bradley,  J. — The  statute  provides  that  in  an  action 
brought  by  a  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute  to  sue,  the  court  may  in  its 
discretion  require  the  plaintiff  to  give  security  for  costs 
(Code  Civ.  Pro.  §  3271).  The  plaintiff  is  a  receiver 
appointed  in  proceedings  supplementary  to  execution,  and 
as  such  comes  within  the  classes  of  persons  before  men- 
tioned (Kimberly  v.  Stewart,  22  Mow.  Fr.  281;  Bolles 
V.  Duff,  17  Ahh.  Pr.  448).  No  time  or  stage  in  the  pro- 
gress of  the  action  when  the  motion  for  the  order  requir- 
ing the  plaintiff  to  give  such  security  may  be  made  is 
prescribed  by  the  statute,  unless  it  is  found  in  the  pro- 
vision that  on  his  failure  to  comply  with  the  order,  the 
defendant  is  entitled  to  judgment  dismissing  the  com- 
plaint upon  motion  therefor  {Id.  §  3277).  And  although  no 
dismissal  of  the  complaint  can  be  taken  in  this  action  on 
such  default,  since  judgment  to  that  effect  was  entered 
before  the  order  was  made,  we  think  that  provision  of 
the  statute  does  not  necessarily  operate  as  a  limitation 
upon  the  power  of  the  court  to  require  the  plaintiff  to 
give  security  for  costs. 

The  penalty  thus  prescribed  is  applicable  only  to  those 
cases  where  the  order  and  default  are  made  prior  to  judg- 
ment, and  after  that  the  statute  provides  no  relief  for  de- 
fault other  than  a  stay  of  proceedings  in  the  action.  And 
whatever  further  remedy,  if  any,  the  defendant  may  in 
such  case  have  must  rest  in  the  practice  of  the  court, 
which  in  that  respect  now  requires  no  consideration 
(Dyer  •y.  Dunivan,  3  How.  Pr.  135). 

It  is,  however,  contended  that  the  defendants  were 
chargeable  with  laches,  and  for  that  reason  their  motion 
should  not  have  been  entertained.  It  is  true  that  such 
ground,  when  supported  by  the  fact,  furnishes  a  reason 
for  denial  of  a  motion  for  security  for  costs  (Carpenter  v. 
Downing,  6  Ilill^  234 ;  Robinson  v.  Sinclair,  1  Denio,  628 ; 
Swan  V.  Mathews,  3  Duer,  613 ;  Buckley  v.  Gutta  Percha, 
etc.  Manuf  g  Co.,  3  N.  Y.  Civ.  Pro.  428 ;  Fitzsimmons  v. 
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Curley,  6  Id.  156    Lewis  v.  FarreU,  46  iV:  Y.  Super.  (14 
J.  &  8.)  358). 

It  is  evident  that,  so  far  as  relates  to  the  proceedings 
and  costs  in  the  action  prior  to  the  judgment,  the  defend- 
ants were  chargeable  with  laches,  which  properly  denied 
to  them  the  direction  applied  for  as  to  such  costs.  And 
the  effect  upon  those  of  the  subsequent  proceedings  would 
be  the  same,  unless  such  proceedings  can  be  so  distin- 
guished from  those  preceding  the  judgment  as  to  permit 
in  support  of  the  order  the  application  of  a  reason  which 
relieves  them  from  the  laches  incident  to  the  earlier 
progress  of  the  action.  This  can  only  be  done  by  treating 
the  appeal  taken  as  a  new  and  independent  proceeding  in 
it.  The  appeal,  unlike  the  writ  of  error  of  the  old  prac- 
tice, is  not  a  new  action,  but  is  the  commencement  of  a 
new  proceeding  in  the  action  after  its  determination  by 
final  judgment,  and  distinct  from  that  which  resulted  in , 
its  recovery  (Enos  v.  Thomas,  5  How.  Pr.  361 ;  Lamp- 
man  v.  Hand,  4  Paige^  120,  121 ;  McLaren  v.  Charrier,  5 
Id.  530,  534. 

The  omission  of  the  defendants  to  move  for  security 
early  in  the  progress  of  the  action  did  not,  therefore, 
necessarily  prejudice  their  application,  as  relates  to  the 
costs  of  the  appeal  made  in  due  season  after  the  appeal 
was  taken,  which  seems  to  have  been  done.  The  discre- 
tion of  the  court  in  making  the  order  was  justified  by 
the  circumstances.  The  papers  tend  to  show  that  the 
action  was  commenced  without  having  leave  of  the  court, 
and  that  plaintiff,  as  receiver,  has  no  funds  and  no  prospect 
of  any,  other  than  such  as  may  result  from  this  action. 

That  situation  may  properly  have  been  taken  into 
consideration  by  the  court  as  furnishing  some  reason  for 
granting  the  order  (Cumming  v.  Egerton,  9  Bosw.  684; 
Meehl  v.  Schwickhart,  3  Week.  Dig.  405). 

The  order  should  be  affirmed. 

Babker,  p.  J.,  Haight  and  Dwight,  JJ.,  concurred. 
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KERR  ET  AL,  Respondents,  v.  DILDINE,  Impleaded, 
ETC.,  Appellant. 

SuPEEME    Court,   Fifth    Department,    General    Term, 
April,   1888. 

§§  1231, 1294. 

Final  judgment — wJien  should  be  set  aside  because  direction  in  interlocutor^/ 

judgment  to  settle  form  of  judgment  was  disregarded — Waiving 

right  to  appeal. 

Whether,  where  a  demurrer  to  a  complaint  is  overruled  with  leave  to  the 
defendant  to  answer  over  on  payment  of  costs,  an  interlocutory- 
judgment  to  that  effect  is  entered,  and  thereafter,  the  defendant  not 
having  answered  over,  a  final  judgment  is  entered,  the  final  judg- 
ment is  a  judgment  by  default  within  the  meaning  of  section  1294 
of  the  Code  of  Civil  Procedure,  and,  therefore,  an  appeal  does  not 
lie  therefrom.  Query  ?  \}\ 

The  right  to  appeal  from  an  order  denying  a  motion  to  set  aside  a 
judgment  as  irregulary  entered  is  not  waived  by  appealing  from  the 
judgment,  although,  it  seems,  an  appeal  from  the  judgment  would 
probably  have  been  a  waiver  of  the  motion.  [2] 

Where  an  interlocutory  judgment  entered  upon  overruling  a  demurrer 
provided  that  in  case  the  defendant  did  not  answer  over  within  the 
time  specified,  the  planintiffs  should  "be  entitled  to  final  judgment 
to  be  settled  "  by  the  court,  and  thereafter,  the  defendant  not  having 
answered  over,  an  order  was  made  at  special  term  directing  that  the 
plaintiffs  enter  judgment  within  ten  days,  and  that  if  they  failed  to 
do  so,  the  defendant  might  enter  it  for  the  purpose  of  appealing 
therefrom,  and  thereafter  final  judgment  was  entered  by  the  plaint- 
iffs without  any  further  order, — Held,  that  the  failure  to  comply 
with  the  direction  in  the  interlocutory  judgment  that  the  final  judg- 
ment be  settled  by  the  court  was  a  fatal  objection  to  such  judgment; 
that  the  order  directing  the  entry  of  a  judgment  should  not  be 
regarded  as  in  any  manner  a  compliance  with  the  requirements  of 
the  interlocutory  judgment,  in  respect  to  the  settlement  of  the  pro- 
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visions  of  the  final  judgment,  and  that  the  final  judgment  should, 
upon  motion,  have  been  set  aside.p,5,6] 

The  provisions  in  an  interlocutory  judgment  that  final  judgment  be  set- 
tled by  the  court  must  be  considered  either  as  equivalent  to  or  a 
substitute  for  the  direction  permitted  by  section  1231  of  the  Code 
of  Civil  Procedure  that  final  judgment  be  settled  by  a  judge  or 
referee  to  be  appointed  for  that  purpose,  and  in  either  case  should 
not  be  disregarded.  [4] 

{Decided  April  15,  1888.) 

Appeal  by  defendant  from  a  final  judgment  entered 
upon  his  failure  to  answer  over  after  an  interlocutory 
judgment  overruling  his  demurrer  to  the  complaint,  oa 
which  appeal  the  defendant  seeks  to  review  such  interloc- 
utory judgment  and  the  order  overruling  his  demurrer,, 
and  also  an  order  directing  the  entry  of  final  judgment,, 
also  appeal  by  defendant  from  an  order  denying  a  motion 
made  by  him  to  set  aside  the  judgment  entered  herein  as 
irregular. 

This  is  an  action  in  equity  by  a  judgment  creditor,  to 
secure  a  judgment  declai'ing  a  mortgage  executed  by  the 
plaintiff's  judgment  debtor  to  the  defendant  Dildine, 
fraudulent  and  void  as  against  plaintiff's  judgment  and 
execution,  that  it  may  be  removed  as  a  cloud  upon  the 
title  of  said  debtor,  and  that  property  covered  by  said 
mortgage  may  become  subject  to  the  execution  of  the 
plaintiffs  free  from  any  lien  of  said  mortgage,  or,  in  the 
alternative,  that  if  said  mortgage  is  not  found  to  be  fraud- 
ulent and  void,  for  an  accounting  and  discovery  with 
respect  to  certain  moneys  and  property  claimed  to  be 
applicable  in  payment  of  said  mortgage,  and  for  a  tem- 
porary injunction  restraining  the  defendant  from  selling 
or  interfering  with  any  of  the  mortgaged  property  and  for 
a  receiver  of  the  mortgaged  property. 

The  defendant  demurred  to  this  complaint  on  the  ground 

(1)  that  it  did  not    state   facts  sufficient  to  constitute  a 

cause  of  action;  (2)  that  several  causes  of  action  had  been 

improperly  united;  (3)  that  the  several  causes  of  action 

Vol.  XIV.— 12. 
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are  inconsistent  with  each  other;  and  (4)  that  causes  of 
action  on  contract  and  causes  of  action  in  tort  are  improp- 
erly joined. 

The  issue  of  law  thus  joined  was  brought  to  trial  at  a 
special  terra  of  the  supreme  court  held  in  Erie  county  in 
October,  1886,  and  resulted  in  an  order  that  the  demurrer 
be  overruled  and  that  the  plaintiffs  have  judgment  there- 
on, but  with  leave  to  the  defendant  Dildine  to  withdraw 
his  demurrer  and  put  in  an  answer  within  twenty  days 
on  payment  of  costs  of  demurrer.  Interlocutory  judg- 
ment in  accordance  with  this  order  was  duly  entered  on 
December  30,  1886.  This  interlocutory  judgment  pro- 
vided that  "  in  case  of  failure  of  the  defendant  Zacharias 
Dildine  to  comply  with  the  terms  hereb}^  imposed  or 
directions  hereby  given  the  said  plaintiffs  shall  be  entitled 
to  final  judgment  to  be  settled  by  this  court." 

In  May,  1887,  the  defendant  not  having  answered 
over,  and  final  judgment  in  accordance  with  the  interloc- 
utory judgment  not  having  been  entered,  the  defendant 
Dildine  moved  that  the  complaint  be  dismissed  for  a  fail- 
ure to  proceed  in  the  action,  or  that  an  order  be  made, 
"  directing  the  form  of  the  final  judgment  to  be  entered 
herein."  Upon  this  motion,  an  order  was  made  by  the 
special  term  of  the  supreme  court,  in  Erie  county,  direct- 
ing that  the  "  plaintiffs  enter  final  judgment  within  ten 
days  from  this  date,  and  that  if  they  fail  to  do  so,  then 
that  defendant  Dildine  may  enter  such  judgment  for  the 
purpose  of  appealing  therefrom."  This  order  was  duly 
entered  May  26, 1887,  and  without  any  further  direction 
of  the  court,  final  judgment  was  entered  by  the  plaintiff 
and  signed  by  the  clerk,  adjudging  that  the  mortgages 
described  in  the  complaint  were  fraudulent  and  void,  and 
that  plaintiffs  recover  of  the  defendant  Dildine,  the  sum  of 
$74.25  costs.  On  July  1, 1887,  the  defendant  Dildine  served 
notice  of  motion  to  set  aside  the  final  judgment  as  irregu- 
lar, upon  the  ground  "  First,  that  the  said  judgment  has 
never  been  signed  or  settled  by  a  justice  of  the  court  or  a 
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referee,  as  required  by  section  1231  of  the  Code  of  Civil 
Procedure.  .  .  .  Second,  that  said  judgment  required 
defendant  Dildine  to  pay  costs  when  the  same  has  never 
been  awarded  absolutely  against  him  by  the  court  and 
also  upon  the  merits;"  and  on  October  21,  188Y,  an  order 
was  entered  denying  the  motion  with  $7  costs.  On  Decem- 
ber 1, 1887,  the  defendant  Dildine  served  notice  of  appeal 
from  the  final  judgment,  in  which  he  stated  that  he 
intended  "  to  bring  up  for  review  on  such  appeal,  the  inter- 
locutory judgment  entered  in  this  action  on  December  30, 
1 886,  and  .  .  .  the  order  entered  in  said  action  on 
October  30,  1886,  overruling  his  demurrer,  and  also  the 
order  entered  in  said  action  on  May  26,  1886,  directing 
that  said  final  judgment  be  entered."  On  the  following 
day,  December  2, 1886,  he  served  notice  of  appeal  from 
the  order  denying  his  moion  to  set  aside  the  final  judg- 
ment. 

De  Merville  Page  {Irving  Paine,  attorney),  for  defend- 
ant-appellant. 

Defendant's  appeal  from  the  final  judgment  brings  up 
for  review  the  interlocutory  judgment  and  orders.  Code 
Civ.  Pro.  §§  1301,  1316,  1336.  This  practice  was 
followed  in  every  particular  in  De  Silver  v.  Holden,  6  iV. 
Y.  Civ.  Pro.  121.  And  is  equally  sanctioned  by  the 
opinion  of  the  general  term,  fifth  department,  in  Dick  v. 
Livingston,  41  Ilun,  455,  and  by  general  term  (first 
department)  in  Sheridan  v.  Sheridan  Electric  Light  Co., 
38  Id.  396;  Patterson  v.  McCunn,  38  Row  Pr.  531-534. 
And  by  that  of  the  court  of  appeals  ia  Raynor  v.  Ray- 
nor,  94  iT.  Y.  248. 

This  case  is  not  within  the  spirit  or  intention  of  section 
1294  of  the  Code  of  Civil  Procedure.  The  reviser's  notes 
to  this  section  state  that  it  is  in  accordance  with  Flake  v. 
Van  Wagener,  54  iV".  Y.  26 ;  Innes  v.  Purcell,  58  Id.  390 ; 
Miller  «;.  Tyler,  68  Id.  4:77.  Those  cases  are  all  based 
upon  the  principle  that  the  appellant,  by  failing  to  appear 
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and  object  in  the  lower  court,  had  consented  to  and 
acquiesced  in  the  order  of  judgment  made  below,  and, 
therefore,  could  not  raise  his  objections  for  the  first  time 
in  the  appellate  court.  Sheridan  v.  S.  Elec.  L.  Co.,  38 
Hun,  396.  In  this  case  the  defendant  appeared  and 
objected  at  every  opportunity  given  him  by  the  plaintiff. 
The  only  authority  for  entering  the  final  judgment,  which 
can  be  claimed  by  plaintiff,  is  in  the  order  of  May  26, 1887. 
That  order  was  not  taken  by  default.  The  defendant's 
pleading  stands  upon  the  record.  It  is  clear  that  the 
words  "rendered  by  default,"  mean  by  default  upon 
argument  duly  noticed,  and  not  upon  default  of  compli- 
ance with  some  portions  of  an  order  or  judgment.  No 
appeal  lies  direct  to  the  court  of  appeals  from  the  order 
of  the  general  term  affirming  or  overruling  the  interlo- 
cutory judgment,  and  the  revisers  could  not  have  intended 
it  to  be  necessary  to  allow  such  an  appeal  as  to  a  final 
judgment  that  it  should  be  necessary  for  defendant  to 
subsequently  interpose  an  answer  in  order  to  review  the 
general  term  decision  upon  a  question  of  law  solely 
involved  by  the  demurrer,  in  the  court  of  appeals.  In 
Bogardus  v.  N.  Y.  L.  Ins.  Co.,  101  iV.  Y.  328,  final  judg- 
ment was  entered  upon  default  in  complying  with  the 
interlocutory  judgment.  An  appeal  was  allowed  by  the 
court  of  appeals  from  such  final  judgment,  the  notice  of 
appeal  containing  a  notice  of  intention  of  re^new  of  inter- 
locutory judgment.  So  in  Thomas  v.  IJ.  &  B.  R.  R.  Co., 
97  JV.  Y.  245,  final  judgment  was  entered  upon  notice  to 
defendant,  and  appeal  was  heard  in  court  of  appeals  from 
final  judgment,  reviewing  interlocutory  judgment.  So  in 
Litchfield  v.  Flint,  104  iT.  Y,  543,  an  appeal  from  final 
judgment,  entered  by  direction  of  order  of  General  Term, 
with  proper  notice  of  appeal,  was  held  to  bring  up  the  inter- 
locutory judgment  for  review.  See  also  Reese  v.  Smyth, 
95  iV.  Y.  645.     .     .     . 

The  judgment  was  irregular  in  not  having  been  settled 
and  signed  by  the  trial  justice.   The  interlocutory  judgment 
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directed  that  the  final  judgment  should  be  settled  by  this 
court.  When  that  provision  is  contained  in  the  interlo- 
cutory judgment,  the  provisions  of  the  Code  are  impera- 
tive that  the  final  judgment  shall  not  be  entered  until  a 
settlement  thereof,  subscribed  by  the  pdge  or  referee,  is 
filed.  Code  Civ.  Pro.  §  1231 ;  Clapp  v.  Hawley,  97  N.  Y. 
610.  .  .  .  The  plaintiff  was  entitled  to  notice  of  the 
application  for  judgment.  Liegeois  v.  McCracken,  22 
Hun,  69.  .  .  .  The  prayer  for  relief  being  for  special 
and  alternative  relief,  the  defendant  was  entitled  to  notice 
for  the  settlement  of  the  decree.  3  Waifs  Pract.  526, 
citing  3  Sanf.  724.  .  .  .  The  action  being  in  equity, 
plaintiff  was  only  entitled  to  costs  upon  their  being- 
awarded  to  him  by  the  court.  There  has  been  no  award 
of  such  costs  to  the  plaintiff  in  this  action,  at  any  stage 
of  the  proceedings,  and  the  entry  of  judgment  charging 
defendant  Dildine  with  the  payment  of  such  costs,  it  is 
submitted,  is  in  keeping  with  the  rest  of  the  practice  dis- 
closed by  this  appeal. 

The  plaintiff'  made  the  motion  in  the  court  below,  to 
set  aside  the  judgment,  hoping  to  avoid  the  expense  of 
an  appeal  from  the  judgment.  So  far  as  the  questions  of 
irregularity  raised  by  this  appeal,  his  only  remedy  was  by 
motion,  and  that  was  the  proper  remedy.  Burr  v.  DeLa- 
Yergne,  102  J^.  Y.  415, 422. 

W.  F.  Mackey  {John  C.  (7(9?Z*n5,  attorney),  for  plaintiff- 
respondent. 

The  defendant,  having  failed  to  answer  within  twenty 
days  after  service  of  the  interrocutory  judgment,  was  in 
default.  Code  Civ.  Pro.  §  1212,  subd.  2 ;  Saltus  v.  Kip,  2 
Ahh.  Pr.  382 ;  De  Forest  v.  Baker,  1  Ahh.  Pr.  iT.  S.  34; 
Flake  v.  Yan  Wagenen,  54  JSf.  Y.  25;  3  Waifs  Prac.  640,  § 
6;  Innesv.  Purcell,  58  W.  Y.  388.  And  the  failure  to  comply 
with  the  conditions  of  the  interlocutory  judgment  rendered 
that  judgment  striking  out  the  demurrer  final,  precisely 
the  same  as  though  the  demurrer  had  been  overruled  with- 
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out  leave  to  withdraw  and  answer.  The  demurrer  having 
been  overruled  and  no  answer  having  been  interposed,  there 
was  no  pleading  on  the  part  of  the  defendant  and  no  issue 
in  the  case,  and  the  plaintiffs  were  entitled  to  take  like  pro- 
ceedings to  perfect  judgment  as  though  no  demurrer  had 
been  put  in,  and  take  judgment  by  default.  See  cases  cited 
above. 

No  appeal  lies  from  a  judgment  entered  upon  default. 
Code  Civ.  Pro.  §  1294;  Flake  v.  Van  Wagner,  58  JST. 
y.  25 ;  MiUer  v.  Tyler,  58  Id.  477 ;  Innes  v.  Purcell,  54 
Id.  388 ;  McMahon  v.  Rauhr,  47  Id.  67 ;  Greenleaf  v. 
Brooklyn,  &c.  R.  R.  Co.,  37  Hun,  436 ;  Cameron  -y.  Equit- 
able Life  Ass.  Soc,  45  iV.  Y.  ^;per.  (13  J.  &.  S)  628. 

The  remedy  of  the  defendant  was  by  appeal  from  the 
interlocutory  judgment.  Code  Civ.  Pro.  %%  1349,  1353, 
3239;  AValker-y.  Spencer,  86  iV.  Y.  152;  Liegeois  v.  Mc- 
Cracken,  22  Hun,  69 ;  Liegeois  v.  McCracken,  83  N. 
Y.  624.  And  see  note  to  Throop's  Code.  §  1350.  The 
clear  intention  of  the  legislature  was  to  allow  an  appeal 
from  interlocutory  judgments  (§  1349),  and  by  section  1352 
to  specify  the  papers  upon  which  it  shall  be  heard,  and 
by  section  3239  to  provide  for  the  awarding  of  costs  upon 
such  an  appeal. 

It  evidently  did  not  intend  to  allow  a  party  to  disre- 
gard the  interlocutory  judgment,  and  neither  comply 
with  its  provisions  nor  appeal  therefrom,  and  wait  until 
final  judgment  was  entered,  and  then  appeal  from  that, 
and  seek  then  to  review  all  the  proceedings  prior  to  entry 
of  the  interlocutory  judgment,  when  he  had  failed  so  to 
do  by  an  appeal;  because  it  will  be  seen  by  section  1350 
that  "  where  final  judgment  is  taken  at  special  or  trial 
term,  after  the  affirmance  upon  an  appeal  to  the  general 
term,  of  an  interlocutory  judgment  ...  an  appeal 
to  the  general  term  from  the  final  judgment  brings 
up  for  review  only  the  proceedings  to  take  final  judg- 
ment, or  upon  which  the  final  judgment  Avas  taken." 
Bell  V.  Sun  Publishing  Co.,  1  Law  Bxdl.  29 ;  Raynor  -y. 
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Raynor,  94  iV.  Y.  248.  It  is  the  general  rule  that  appeals 
from,  judgments  to  the  general  term  are  confined  to  final 
judgments  (Code,  §  1346). 

But  special  provision  is  made  by  section  1349  for 
appeals  to  the  general  term  for  interlocutory  judgments. 
Raynor  v.  Raynor,  94  iV.  Y.  250  ;  Baylies  New  Tr.  and 
A]yp.  212,  etc.,  where  practice  on  appeals  from  interlocu- 
tory judgments  is  discussed  and  the  cases  collated. 

The  only  issue  raised  by  the  defendant  was  the  issue 
of  law  raised  by  his  demurrer.  Upon  the  trial  the  court 
made  a  decision  overruling  the  demurrer  and  granting 
leave  to  the  defendant  to  answer  upon  payment  of  costs. 
This  order  was  a  direction  to  enter  an  interlocutory  judg- 
ment. Code  Oho.  Pro.  §  1021 ;  Liegeois  v.  McCracken,  22 
Hun,  60 ;  Liegeois  v.  McCracken,  83  N.  Y.  624.  Upon 
this  decision  the  interlocutory  judgment  was  entered  in 
conformity  therewith.  There  was  no  other  issue  remain- 
ing to  be  disposed  of,  and  the  court  in  its  decision  might 
also  have  directed  the  final  judgment  to  be  entered  if  the 
defendant  failed  to  comply  with  any  of  the  conditions 
imposed.  Code  Cm.  Pro.  %  1021.  Upon  the  failure, 
therefore,  of  the  defendant  to  answer,  the  plaintiffs 
became  entitled  to  final  judgment.  The  form  of  the 
judgment  not  having  been  prescribed,  or  the  preceise 
relief  to  which  the  plaintiffs  were  entitled  not  having 
been  defined  by  the  court  in  its  decision,  as  prescribed  in 
section  1021,  it  became  necessary  for  the  plaintiff  to 
apply  to  the  court  for  final  judgment.  Code  Civ.  Pro.  % 
1222.  No  issue  of  fact  remained  to  be  tried,  and  such 
application  was  necessary  to  be  made,  as  upon  a  motion 
Code  Civ.  Pi'o.  §  1230.  Upon  such  apphcation  the  court 
had  the  same  powers  specified  in  section  1215  of  the  Code, 
and  could  direct  "  the  judgment  to  which  the  plaintiffs 
were  entitled  "  in  the  same  manner  as  upon  an  application 
to  the  court  for  judgment  when  the  defendant  is  in 
default.  Code  Civ.  Pro.  §  1223.  See  note  to  section  1350 
Code  Civil  Procedure  (Throop's  edition).     The  interlocu« 
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tory  judgment  in  this  case  does  not  "  state  the  substance 
of  the  final  judgment,"  and  does  not  direct  "  that  final 
judgment  be  settled  by  a  judge  or  referee,"  and  does  not 
require  any  of  the  acts  required  to  be  done  by  section 
1231,  which  is  wholly  inapphcable  to  this  case.  The  court 
at  special  term,  had  before  it  all  the  pleadings,  papers 
and  proceedings  in  the  action,  and  directed  the  final  judg- 
ment to  which  it  thought  the  plaintiff's  to  be  entitled,  the 
judgment  "  as  prayed  for  in  the  plaintiffs  complaint,"  as 
directed  by  the  interlocutory  judgment  which  it  evidently 
had  in  mind.  The  court  exercising  the  powers  which  it 
had  under  section  1215  of  the  Code,  settled  and  deter- 
mined the  judgment  to  be  entered  in  accordance  with  that 
section.  The  interlocutory  judgment  required  only  such 
settlement  of  the  final  judgment  as  is  required  by  sections 
1215,  1222,  1223  and  1230  of  the  Code,  and  m  effect  di- 
rected only  an  apphcation  to  the  court  for  final  judgment 
in  compliance  with  those  provisions  of  the  Code. 

The  plaintiffs  were  awarded  costs  upon  the  overruling 
of  the  defendant's  demurrer,  and  the  permission  granted 
to  defendant  to  answer  was  upon  the  condition  that  he 
should  pay  those  costs.  It  is  apparent  that  it  was  tke  in- 
tention of  the  court  to  award  costs  to  the  plaintiff  at  this 
stage  of  the  case,  and  the  subsequent  denial  by  the  same 
justice  (Lewis)  of  the  defendant's  motion  to  vacate  the 
judgment,  shows  clearly  the  construction  put  upon  the 
order  made  by  himself.  The  court  upon  granting  final 
judgment  directed  that  the  judgment  prayed  for  in  the 
complaint  should  be  entered,  and  in  effect  that  the  pro- 
visions of  the  interlocutoryjudgment  should  be  permanent 
and  final.  !N^o  question  is  raised  by  the  defendant  as  to 
the  correctness  of  the  amount  of  costs  awarded.  But  if 
the  court  should  reach  the  conclusion  that  the  special 
term  did  not  award  costs  to  the  plaintiffs,  still  the  judg- 
ment should  not  be  set  aside  for  that  reason.  The  costs 
only  should  be  stricken  out,  without  prejudice  to  an  ap- 
plication to  the  court  to  allow  costs.     Howe  v.  Lloyd,  9 
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Ahh.  Pr.  N.  S.  257.  The  defendant  has  appealed  from 
the  final  judgment,  and  if  the  judgment  be  irregular,  he 
has  waived  such  irregularity  by  taking  the  appeal. 

DwiGHT,  J. — The  attorneys  in  this  case  have  become 
involved  in  a  number  of  questions  of  practice,  some  of 
which  it  will  not  be  necessary  to  consider  on  these  appeals. 
It  is  objected  to  the  first  appeal  that  the  judgment  in 
[1]  question  was  rendered  on  the  appellant's  default  of  an 
answer,  and  therefor,  that  under  section  1294  of  the 
C!ode  of  Civil  Procedure,  the  appeal  does  not  lie.  It  is 
true  that  the  final  judgment  was  rendered  on  the  defend- 
ant's failure  to  answer ;  but  an  interlocutory  judgment 
had  been  entertained  on  the  determination  of  an  issue  of 
law,  joined  by  the  defendant's  demurrer  to  the  com- 
plaint, and  leave  to  answer  had  been  granted  on  condition 
of  withdrawal  of  the  demurrer  and  payment  of  costs. 
The  question  arises  whether  failure  to  answer  in  such  case 
constitutes  a  default  within  the  meaning  of  the  provision 
of  the  Code  above  referred  to.     Section  1294  (supra). 

We  do  not  think  it  necessary  to  consider  that  question, 
in  this  case,  in  view  of  the  conclusion  reached  on  the  sec- 
ond appeal  herein. 
P]  The  second  appeal  is  from  the  order  denying  the 
defendant's  motion  to  set  aside  tke  final  judgment 
for  irregularity.  To  this  appeal  it  is  objected  that  the 
defendant's  right  to  it  was  waived  by  his  previous  appeal 
from  the  judgment.  We  think  not.  Had  the  defendant 
appealed  from  the  judgment  before  moving  to  set  it  aside, 
the  appeal  would  probably  have  been  a  waiver  of  the 
motion  (Mayor  v.  Lyons,  24  How.  Pr.  280).  But  such  was 
not  the  case.  The  defendant  first  moved  to  set  aside  the 
judgment,  and  his  motion  was  denied.  Then,  on  succes- 
sive days,  he  appealed  from  the  judgment  and  from  the 
order.  The  respondent  contends  that  the  appeal  from 
the  judgment  did  not  lie ;  but,  if  it  was  well  taken,  we 
do  not  think  the  doctrine  of  waiver  can  be  carried  so  far 
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as  to  hold  that  by  appeaUng  from  one  adjudication,  he 
was  precluded  from  appealing  from  the  other,  and  we 

know  of  no  case  to  that  effect. 
P]         The  principal  irregularity,  pointed  out  by  the  notice 

of  motion,  was  that  the  final  judgment  had  been 
entered  without  being  settled,  as  directed  by  the  inter- 
locutory judgment.     This  objection  was  well  made,  and 

must  be  fatal  to  the  judgment  entered. 
[*]         The  complaint  was  in  equity,  asking  for  divers  and 

alternative  relief,  and  there  was  especial  necessity 
that  the  provisions  of  the  final  judgment  should  be  settled 
by  a  judge  or  a  referee,  to  be  appointed  for  that  purpose, 
as  might  be  required  under  section  1231  of  the  Code. 
Accordingly,  and  with  evident  reference  to  the  provisions 
of  the  section,  the  interlocutory  judgment  directed  that 
the  final  judgment  should  be  settled  "by  this  court." 
This  direction  must  be  considered  either  as  equivalent  to 
or  as  a  substitute  for  that  permitted  by  section  1231.  In 
either  case,  it  was  not  to  be  disregarded.  It  was  entirely 
competent  for  the  court  to  make  the  direction  contained 
in  the  interlocutory  judgment,  independently  of  the  per- 
mission of  section  1231.  The  direction  mentioned  in  that 
section  is  "  that  the  final  judgment  be  settled  by  a  judge 
or  a  referee,"  and  the  section  provides  that,  when  that 
direction  is  given,  "  final  judgment  shall  not  be  entered 
until  a  settlement  thereof,  signed  by  the  judge  or  referee,. 

is  filed." 
[^]        No  settlement  was  filed  or  made  in  this  case.    The 

mere  direction  contained  in  the  order  of  the  Erie 
special  term  of  May  23,  1887,  "  that  plaintiffs  enter  final 
judgment  Avithin  ten  days  from  this  date,"  etc.,  cannot  be 
regarded  as  in  any  manner  a  compliance  with  the  require- 
ment, either  of  the  interlocutory  judgment  or  of  the 
statute  in  respect  to  a  settlement  of  the  provisions  of  the 

final  judgment. 
[^]         For  the  manifest  irregularity  of  entering  final 

judgment  without  such  settlement,  that  judgment 
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should  have  been  set  aside,  and  the  order  denying  the 
defendant's  motion  to  that  effect  must  be  reversed. 

The  order  appealed  from,  is  reversed,  and  the  motion 
to  set  aside  the  judgment  granted,  with  costs  of  the 
motion  and  of  this  appeal. 

All  concurred,  except  Haight,  J.,  not  sitting. 


FARMER'S    LOAN    AND  TRUST    COMPANY,    as 

Trustee,  etc.,  Appellaot,  v.  UNITED  LINES 

TELEGRAPH   COMPANY,   Impleaded, 

ETC.,  Respondent. 

Court  of  Appeals,  April,  1888. 

§§  544, 1294  et  seq. 

Appeal — when  right  to,  not  waived  by  accepting  costs — Supplemental  com- 
plaint— when  granting  of  leave  to  serve,  discretionary. 

Where  a  motion  of  plaintiff  is  granted  with  |10  costs  to  the  defend- 
ant, the  defendant,  by  accepting  such  costs,  does  not  waive  his  right 
to  appeal  therefrom.  The  granting  of  the  costs  being  absolute  and 
not  conditional,  and  neither  connected  with  nor  dependent  upon 
that  portion  of  the  order  which  was  appealed  from,  a  review  of  that 
part  can  be  had  without  aifecting  the  rest. 

Radway  v.  Graham  (4  Abb.  Pr.  N.  8.  468);  Marvin  v.  Marvin  (11  Id.  99); 
Plata;  v.  City  of  Cohoes  (8  Abb.  N.  C.  397),  distinguished. 

An  order  refusing  or  granting  leave  to  serve  a  supplemental  complaint 
in  an  action  in  the  supreme  court  is  a  matter  within  the  discretion 
of  that  court,  as  that  discretion  may  finally  be  exercised  by  the 
general  term,  and  it  is  not  the  subject  of  review  in  the  court  of 
appeals. 

Where  an  order  of  the  general  term  reversing  an  order  of  the  special 
term  is  one  of  reversal  merely  and  indicates  no  doubt  on  the  part  of 
the  court  as  to  its  power  or  any  misconception  in  its  exercise,  the 
court  of  appeals,  on  appeal  therefrom,  will  look  to  the  order  alone. 
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and  will  not  review  it  where  the  question  determined  is  one  of  dis- 
cretion only. 

Farmers  Loan  and  Trust  Company  v.  United  Lines  Telegraph  Com- 
pany (47  Hun,  315),  affirmed. 

{Decided  April  24,  1888.) 

Appeal  from  an  order  of  the  general  term  of  tlie  supreme 
court  in  the  first  department,  reversing  an  order  of  special 
term,  granting  plaintiff  leave  to  serve  a  supplemental  com- 
plaint ;  also  appeal  from  an  order  of  said  general  term, 
denying  motion  to  dismiss  the  appeal  from  said  order  of 
the  special  term. 

Reported  below,  47  JSun,  315. 

This  action  was  brought  to  procure  the  foreclosure  of 
a  mortgage  for  $290,000,  and  was  commenced  April  28, 
1885.  Defendants  failed  to  plead  to  an  amended  com- 
plaint served  about  May  13,  1885,  and  an  order  of  refer- 
ence to  compute  the  amount  due  was  entered  July  31, 
1885.  On  September  29,  1885,  the  defendants,  the 
United  Lines  Telegraph  Company,  and  John  G.  Farns- 
worth,  as  receiver  of  the  Banker's  and  Merchant's  Tele- 
graph Company,  were  made  parties  defendant,  the  former 
having  become  the  o^^^ler  of  the  mortgaged  property 
since  the  commencement  of  the  suit,  by  purchase  at  fore- 
closure sale  under  a  subsequent  mortgage.  By  the  order 
of  the  court  permitting  the  said  parties  to  intervene  as 
defendants,  the  plaintiff  Avas  allowed  to  serve  a  supple- 
mental and  amended  complaint  which  it  did  on  October 
6, 18S5,  and  on  October  22, 1885,  the  new  defendants  ans- 
wered. The  issues  joined  by  their  ansAver  were  tried  in 
January,  1886,  and  judgment  Avas  rendered  on  September 
2,  1886,  in  favor  of  the  plaintiff  directing  the  foreclosure 
and  sale  of  the  mortgaged  premises.  From  this  judgment 
the  defendant,  the  United  Lines  Telegraph  Company, 
appealed,  and  the  general  term  of  the  supreme  court  in 
the  first  department  filed  a  decision  in  July,  1887  (reported 
44  Jlun,  400),  reA'ersing  the  judgment  and  ordering  a  new 
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trial.  Thereafter,  the  plaintiff  moved  for  a  reargument 
of  the  appeal  and  asking  that  the  reversal  be  absolute  so 
that  an  appeal  therefrom  could  be  taken  to  the  court  of 
appeals  without  giving  a  stipulation  that  the  judgment 
be  absolute.  A  reargument  was  denied,  and  an  order  was 
entered  July  18,  1887  directing  a  new  trial.  On  Novem- 
ber 7,  1887,  the  plaintiff  obtained  leave  to  serve  a  second 
supplemental  complaint,  which  provided  that  "  leave  be 
and  the  same  is  granted  the  plaintiff,  to  file  and  serve  a 
supplemental  complaint  ....  with  $10  costs  of 
motion  to  the  United  Lines  Telegraph  Company,  defend- 
ant." From  this  order  the  defendant  appealed  to  the 
general  term  in  the  first  department,  and  the  plaintiff 
moved  to  dismiss  it  on  the  ground  that  the  costs  awarded 
by  said  order  had  been  paid  by  the  plaintiff  and  accepted 
by  the  defendant.  The  motion  to  dismiss  Avas  denied,  and 
the  order  appealed  from  was  reversed,  with  costs.  There- 
after, the  plaintiff  duly  appealed  from  the  order  denying 
its  motion  to  dismiss  said  appeal,  and  also  from  the  order 
reversing  the  order  of  the  special  term  granting  it  leave 
to  file  and  serve  a  supplemental  complaint. 

Henrbert  B.  Turner  {Ttirner^  Me  Chore  (&  Rolstoriy 
attorneys),  for  plaintiff-appellant. 

It  is  uniformly  held  that  the  imposition  of  costs  as  a 
condition  of  granting  a  motion  is  such  a  benefit,  that  the 
acceptance  of  the  same  and  the  subsequent  action  of  the 
parties,  based  upon  the  order,  waive  the  right  to  appeal 
from  the  order.  Taussig  v.  Hart,  33  N.  Y.  Stijper.  (1  J.  &  S.) 
157;  Radway  v.  Graham,  4  Ahh.  Pr.  468 ;  Lewis  v.  Irving 
Fire  Ins.  Co.,  15  Id.  140,  note;  Lyston  v.  Lewett,  19  Id. 
320.  This  court  has  held  to  the  same  effect  in  Marvin  v. 
Marvin  (11  Abb.  Pr.  97),  in  which  Judge  Grover  says 
that  the  payment  and  acceptance  of  costs  was  a  waiver 
of  the  right  to  appeal. 

Platz  V.  City  of  Cohoes  is  fully  reported  in  8  Abh.  N.  O. 
392.    The  special  term  of  the  supreme  court  set  aside  a 
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judgment  on  the  payment  of  $75  costs,  which  were  paid 
and  received.  The  attorney  receiving  the  money  made 
an  affidavit  that  he  received  it  by  mistake,  and  imme- 
diately offered  to  return  it,  but  was  refused.  The  general 
term  dismissed  the  appeal  on  accoynt  of  the  acceptance 
of  the  costs,  and  their  action  was  affirmed  by  this  court. 
Again,  this  court,  in  the  case  of  Carll  v.  Oakley  (97  iV^.  Y. 
633)  held,  with  regard  to  the  payment  of  costs  of  judg- 
ment, to  the  effect  that  a  party  accepting  a  benefit  under 
a  judgment  was  thereby  precluded  from  appealing  there- 
from. The  court  says  that  the  acceptance  by  the  defend- 
ant's attorney  of  the  costs  of  the  action  after  the  with- 
drawal of  the  first  appeal,  was  a  good  answer  to  the 
second  appeal,  and  that  a  party,  by  accepting  a  benefit 
under  a  judgment,   precludes  itself  from  subsequently 

appealing  therefrom 

The  court  below  did  not  deny  the  motion  in  the  exer- 
cise of  discretion,  but  it  held  that  the  plaintiff  had  no 
right  to  the  relief.  Therefore,  an  appeal  lies  to  this  court. 
It  will  be  insisted  that  this  question  cannot  be  reviewed 
by  this  court;  that,  however  inconsistently  the  general 
term  may  have  acted  in  this  cause,  nevertheless  its  action 
is  final,  and  this  court  has  no  power  to  review  the  same. 
The  words  of  the  Code  (§  544)  are,  "  that  upon  the  appli- 
cation of  either  party,  the  court  may,  and  in  a  proper 
case  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply  alleging 
material  facts  which  occurred  after  his  former  pleading, 
or  of  which  he  was  ignorant  when  he  made  it."  In  the 
case  of  Medbury  -y.  Swan,  46  If.  Y.  200,  which  was  under 
section  177  of  the  old  Code,  which  did  not  contain  the 
words  "  and  in  a  proper  case  must,"  which  were  inserted 
in  the  present  Code,  this  court  held  that  the  word  " may" 
was  permissive.  Judge  Allen,  in  his  opinion,  says  that 
the  right  to  allege  new  matter  was  not  an  absolute  and 
positive  right,  but  depended  upon  the  leave  of  the  court 
in  the  exercise  of  a  legal  discretion,  and  that  it  might  be 
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refused  if  the  new  defense,  although  strictly  legal,  is 
inequitable,  or  if  the  application  is  not  made  with  reason- 
able diligence,  and  that  a  party  might  waive  his  right 
altogether,  or  lose  it  by  laches.  The  question  again 
came  before  this  court  under  the  old  Code,  in  the  case  of 
ITolyoke  v.  Adams,  59  iV^.  Y.  233,  in  which  Judge  Folger 
explains  the  case  of  Medbury  v.  Swan,  and  says  that  the 
court  has  the  same  discretion  as  a  court  under  the 
former  practice  had  upon  a  motion  to  strike  a  plea  puis 
darrien  from  the  file  of  the  court,  and  that  the  court 
must  grant  the  leave  unless  the  facts  disclosed  showed  a 
case  clearly  for  the  exercise  of  such  a  discretion.  .  .  . 
In  Gambling  v.  Haight,  58  iV.  Y.  623,  application  was 
made  to  a  referee,  when  trying  the  case,  for  leave  to  file 
and  serve  a  supplemental  answer,  which  was  granted,  and 
this  court  held  that  the  order  allowing  the  answer  to  be 
filed  was  in  the  discretion  of  the  court  below,  this  evi- 
dently being  in  accordance  with  Judge  Folger's  opinion. 
The  court  below  had  determined  that  the  answer  could 
be  properly  filed,  even  pending  the  trial,  and  this  court 
would  not  interfere.  The  question  was  not  one  as  to  the 
propriety  of  being  permitted  to  file  the  pleadings  at  all, 
but  whether  it  could  be  filed  at  that  particular  time. 
Next  came  the  case  of  Spears  v.  Mayor,  T2  iV^.  Y.  442, 
which  was  decided  under  the  present  Code.  Here  the 
court,  referring  to  the  cases  of  Holyoke  v.  Adams,  and 
Medbury  v.  Swan,  said  the  present  Code  did  no  more 
than  present,  in  its  own  form  of  words,  the  whole  of  and 
no  more  of  the  law  as  it  existed  in  statutes  and  decisions ; 
that  the  power  of  the  court  was  not  more  nor  any  less 
now,  than  it  was  before  the  present  Code ;  that  it  had 
a  discretion,  to  permit  or  refuse  a  supplemental  pleading ; 
but  that  discretion  must  be  exercised  reasonably  and  not 
capriciously  or  willfully,  and  that,  in  looking  at  the  facts 
of  the  case,  this  court  could  see  that  the  court  below  had 
well  exercised  its  discretion  in  the  case  in  question.  The 
case  of  Fleischmann  v.  Bennett  (Y9  iV.  Y.  579),  was  a  hbel 
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suit  in  which,  after  the  case  had  been  on  the  calendar  and 
ready  for  trial  several  terms,  the  plaintiif  obtained  an  ex 
parte  order  allowing  him  to  serve  a  supplemental  com- 
plaint, which  order  the  defendant  moved  to  vacate.  That 
motion  was  denied,  but  on  appeal  the  general  term 
vacated  the  order  allowing  the  supplemental  complaint  to 
be  served.  This  was  a  case  decided  upon  the  facts,  and 
the  court  below  had  full  discretion  in  the  matter;  and  it- 
was  held,  moreover,  that  the  supplemental  complaint 
should  not  be  allowed  ex  parte.  Throughout  t'ae  case  a 
> distinction  is  clear,  if  the  court  below  had  refused  the 
consent,  because  of  laches,  or  for  any  reason  outside  of 
the  pleading  itself,  its  action  would  have  been  discretion- 
ary and  not  open  to  review.  It  did  not  do  this.  It 
refused  to  recognize  the  absolute  right  of  a  party  to  set 
up  new  facts,  in  further  explanation  and  extension  of  the 
facts  set  up  in  the  original  complaint,  and  in  doing  so  it 
refused  to  grant  a  substantial  right,  and  its  action  will  be 
properly  reviewed  by  this  court 

JRobert  G.  IngersoU  {R.  G.  Ingersoll  and  B.  II.  Griffith^ 
attorneys),  for  defendant-respondent. 

The  costs  of  the  motion  were  awarded  uncondition- 
ally, and  by  accepting  them  the  defendant  did  not  waive 
its  right  of  appeal.  .  .  The  test  of  the  alleged  waiver 
is  :  That  the  defendant  would  still  have  been  entitled  to 
the  costs,  if  the  general  term  had  affirmed  instead  of 
reversed  the  order.  Will  it  be  entitled  to  the  costs  if  this 
court  reverses  the  general  term  order  of  January  3,  and 
reinstates  the  special  term  order  of  November  7  ?  It  is 
appealing  in  effect  only  from  that  part  of  the  special 
term  order  which  awarded  costs  to  the  defendant. 

The  answer  is  manifest.  In  any  event  the  costs  of  the 
motion  go  to  the  defendant.  No  matter  whether  the 
plaintiff  prevails  on  the  appeal  or  not.  A  favor  was 
granted  it.  For  that  favor  it  was  ordered  to  pay  the 
costs  of  the  motion.    On  this  point  see  Matter  of  "Water 
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Commissioners  of  Amsterdam,  36  Ificn,  534 

In  that  case,  the  rule  laid  down  in  4  Waifs  Pr.  216,  is 
approved ;  and  the  above  doctrine  is  in  its  turn  approved 
and  in  that  case  cited  in  Baylies  New  Trials  &  Ajpp. 

20 The  answer  set  up  as  a  special  defense 

the  appeal  taken  by  the  defendant  from  the  order  of 
December  7,  and  by  so  answering  the  defendant  did 
not  waive  the  right  of  appeal.  The  material  allegation 
of  that  part  of  the  answer  above  referred  to  is  con- 
tained in  the  third  paragraph  of  article  8  thereof,  and 
reads  as  follows :  "  That  this  defendant,  feeling  aggrieved 
by  the  said  order  of  ^November  7,  1887,  has  appealed 
therefrom."     .... 

On  this  point  the  case  of  McoS^amara  v.  Canada  S.  S. 
Co.,  11  Daly,  297,  seems  to  be  decisive.     .     .     . 

The  order  is  not  appealable  to  this  court 

Fleischmann  v.  Bennett,  79  N.  Y.  579  and  582 ;  .  .  . 
AngeU  V.  Lawton,  76  N.  Y.  540,  543 ;  dismissing  appeal, 
S.  C.,  14  Ilun,  70.  '.  .  .  Ilolyoke  v.  Adams,  59 
N.  Y.  233  ;  Spears  v.  Mayor,  &c.,  72  iV.  F.  442;  .  .  . 
N.  Y.  Ice  Co.  V.  Northwestern  Ins.  Co.,  23  N.  Y.  357, 362. 
As  to  what  class  of  cases  that  section  of  the  Code  apphes 
to,  and  for  decisions  thereunder,  see  Baylies  New  Trials 
(&  Ap2?.  232,  title  "  Orders  determining  the  Action,"  &c. 


Danforth,  J. — ^Upon  motion  on  notice  at  special  term, 
the  plaintiff  obtained  leave  to  "  file  and  serve  a  supplemen- 
tal complaint  .  .  .  with  ten  dollars  costs  of  motion, 
to  the  United  Lines  Telegraph  Company,"  The  defend- 
ant received  the  above  costs,  and  on  December  6, 
1887,  appealed  to  the  general  term  from  the  rest  of  the 
order.  On  December  29,  1887,  the  plaintiff  gave 
notice  of  a  motion  to  dismiss  that  appeal  upon  the  ground, 
so  far  as  now  insisted  upon,  that  the  right  to  appeal  had 
been  waived  by  accepting  the  costs  so  ordered  to  be  paid. 
On  January  3,  1888,  the  motion  was  denied,  and  on  Jan- 
uary 23,  1888,  the  general  term  reversed  the  order  of  the 
Vol.  xrv.— 13. 
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special  term.  The  plaintiff  appeals  to  this  court  from  the 
order  denying  its  motion  to  dismiss,  and  also  from  the 
order  of  reversal. 

It  is  a  sufficient  answer  to  the  first,  that  the  imposition 
of  costs  does  not  appear  to  have  been  conditional,  but  does 
appear  to  be  absolute.  Leave  was  granted  to  the  plaintiff 
to  serve  a  new  pleading,  and  costs  were  granted  to  the 
defendant.  Had  the  plaintiff  refused  to  avail  itself  of  the 
permission  to  plead  anew,  it  would  still  have  been  liable 
to  the  defendant  for  the  costs  of  motion.  They  are  given 
absolutely,  and  are  neither  connected  with,  nor  dependent 
upon  that  portion  of  the  order  which  was  appealed  from. 
So  a  review  could  be  had  of  that  part  without  affecting 
the  rest.  It  was  not  so  in  the  cases  cited  by  the  learned 
counsel  for  the  plaintiff.  In  those,  relief  was  granted  upon 
condition,  as  in  Radway  v.  Graham  (4  Abh.  Pr.  468),  an 
answer  was  allowed  upon  payment  of  certain  costs.  In 
Marvin  v.  Marvin  (11  AW.  Pr.  N.  S.  99),  a  decree  was 
modified  upon  condition. 

In  Platz  V.  City  of  Cohoes  (8  All.  N.  C.  397),  a  new 
trial  was  granted  upon  terms  which  were  complied  with 
and  accepted  by  the  party  benefited.  In  aU.  these,  and 
others  that  are  cited,  it  was  held  that  one  receiving  the 
benefit  of  an  order  waives  the  right  to  appeal,  but  in  the 
case  at  bar  the  defendant  only  received  what  belonged  to 
it,  and  to  which  its  right  was  perfect,  whether  the  plaint- 
iff availed  itself  of  the  leave  given  by  the  order  or  not. 
He  was  at  liberty,  therefore,  to  contest  the  part  giving 
that  leave  {In  re  "Water  Com'rs  of  Amsterdam,  36  Hun^ 
534).  I  think  there  is  no  ambiguity  in  the  order  in  this 
respect,  but  if  there  were,  its  construction  by  the  court 
making  it  should  be  conclusive. 

As  to  the  other,  it  is  well  settled  that  an  order  allow- 
ing or  refusing  leave  to  serve  a  supplemental  complaint  is 
a  matter  within  the  discretion  of  the  supreme  court,  as 
that  discretion  may  finally  be  exercised  by  the  general 
term,  and  that  it  is  not  the  subject  of  review  in  this  court. 
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Eleischmann  v.  Bennett,  T9  JSf.  Y.  579.  The  learned 
counsel  argues  that  the  action  of  the  general  term  was 
not  had  in  the  exercise  of  its  discretion.  That,  however, 
does  not  appear.  The  order,  to  which  alone  we  look,  is 
one  of  reversal  merely,  and  indicates  no  doubt,  on  the 
part  of  the  court,  as  to  its  power,  or  any  misconception  in 
its  exercise.  It  is,  therefore,  unnecessary  to  inquire 
whether  in  any  view  a  case  was  made  for  a  supplemental 
complaint,  for  whatever  our  conclusion  might  be,  we  could 
not  review  the  decision  of  the  court  below  in  that  res- 
pect. 

Both  appeals  must,  therefore,  be  dismissed,  and,  as 
there  are  two  records,  with  costs  of  each  appeal. 

All  concurred. 


Estate  of   McMASTEE. 

In  the  Matter  of    the  Application  of    JOHANNA 
BEENHAEDT,  a  Judgment  Ckeditoe,  fob  the  pay- 
ment   OF     HER    CLAIM     AGAINST     THE    ESTATE 

OF    David    McMaster.    Deceased. 

In  the  Matter  of  MUIE. 

Supreme    Court,    First    Department,   General    Term, 
May.  1888. 

§§  2550,  2555,  2717. 

Surrogate's  court — what  is  a  decree — Contempt — punishment  for — wTien 
order  properly  made — Costs  in  habeas  corpus  proceedings. 

"Where  an  order  was  made  upon  a  petition  of  a  judgment  creditor  of  a 
decedent,  directing  that  an  application  for  the  payment  of  such  judg- 
ment be  dismissed,  if  the  executrix  give  an  undertaking  upon  an  ap- 
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peal  from  the  judgment  and  providing  that  in  case  such  under- 
taking was  not  given,  that  she  pay  the  judgment,  and  thereafter, 
upon  petition  of  the  judgment  creditor  for  an  order  punishing  the 
executrix  for  contempt  in  failing  to  make  such  payment,  the  sur- 
rogate directed  her  to  pay  the  said  judgment, — Held,  that  this 
latter  order  was  a  decree  within  the  meaning  of  the  sections  of  the 
Code  of  Civil  Procedure  providing  for  the  punishment  as  for  con- 
tempt of  a  party  for  failing  to  obey  a  surrogate's  decree;  [i]  that  it 
was  the  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  instituted  by  a  petition  of  a  creditor  to  compel  the  pay- 
ment of  her  claim  and  brought  to  a  termination  by  the  order  in 
question,  and  that  such  order  was,  for  all  intents  and  purposes,  a 
decree  directing  the  payment  of  money,  [i] 

A  commitment  for  contempt  for  failure  to  obey  a  surrogate's  decree 
directing  the  payment  of  money,  is  sufficiently  specific  where  it  pro- 
vides for  thepayment  of  a  fine  of  $4,345  with  interest  from  Decem- 
ber 23,  1886.  [2,3]  It  is  not  necessary  that  the  rate  of  interest  be 
stated  or  that  the  interest  be  computed  in  the  mandate.  [3] 

Where  a  surrogate,  on  December  22,  1886,  made  an  order  requiring  an 
executrix  to  pay  the  claim  of  a  creditor,  and  thereafter,  on  Jan- 
uary 28,  1887,  upon  a  motion  to  punish  her  for  contempt  in  failing 
to  so  do,  filed  a  written  decision  in  which  he  directed  that  if  the 
payment  was  not  made  within  ten  days  after  notice  of  such  decision 
she  must  be  committed  for  contempt;  and  thereafter  an  order  was. 
entered  reciting  that  she  had  failed  to  obey  the  order  of  December 
22,  and  "  a  repetition  of  said  order  made  in"  the  decision  of  Jan- 
uary 28, — Held,  that  the  decision  merely  in  effect  gave  the  execu- 
trix additional  time  within  which  to  comply  with  the  provisions 
for  the  payment  of  the  claim;  [4]  that  while  it  was  true  that  there 
was  no  necessity  for  reciting  it  in  the  commitment  any  reference  to 
it  was  merely  surplusage  and  wholly  harmless.  [*] 

Where  a  decree  of  a  surrogate's  court  directed  the  payment  by  an 
executrix  of  a  claim  of  the  judgment  creditor  and  the  execu- 
trix failed  to  make  such  payment,  and  the  surrogate  in  an  order 
committing  her  for  contempt  adjudged  that  her  contempt  in  so  doing 
was  "  calculated  and  actually  did  and  still  does  wholly  defeat, 
impair,  impede  and  prejudice  the  rights  and  remedies  "  of  the  judg- 
ment creditor, — Held,  that  if  the  creditor's  rights  and  remedies  were 
thus  wholly  defeated,  it  followed  that  she  was  damaged  to  the  entire 
amount  of  her  claim,  and  that,  therefore,  there  was  a  sufficient  adjudi- 
cation that  the  creditor  had  suffered  loss  and  injury  by  the  execu- 
trix's misconduct.  [5] 

Where  the  sheriff's  return  to  a  Tidbeaa  corpus  was  demurred  to  and  tha 
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case  was  disposed  of  on  the  demurrer,  the  proceedings  are  analogous 
to  the  trial  of  an  issue  of  law  and  a  similar  trial  fee  is  properly 
taxed;  but  as  there  is  no  notice  of  trial  in  such  a  case,  nor  anything 
resembling  such  a  notice,  costs  before  notice  of  trial  should  not  be 
allowed.  [6] 

Instance  of  a  case  in  which  a  motion  to  set  aside  an  order  directing  the 
payment  by  an  executrix  of  the  claim  of  a  creditor  of  her 
decedent  and  that  she  be  allowed  to  account,  was  not  improperly 
denied.  [1] 

{Decided  May  18,  1888.) 

Appeals  by  Mary  G.  Muir,  (1)  from  an  order  of  the 
surrogate's  court  of  New  York  county  adjudging  her 
guilty  of  contempt ;  (2)  from  an  order  of  the  special  term 
of  the  supreme  court  made  in  habeas  corpus  proceedings 
remanding  her  to  the  custody  of  the  sheriff ;  and  (3) 
from  an  order  of  the  surrogate's  court,  New  York  county, 
denying  a  motion  to  vacate  said  orders  of  the  said  court 
directing  the  payment  of  the  claim  of  the  petitioner, 
Johanna  Bernhardt,  and  directing  the  commitment  of  the 
appellant  for  disobedience  thereof,  also  appeal  by 
Johanna  Bernhart  from  an  order  of  the  special  term  of 
the  supreme  court  denying  a  motion  for  a  retaxation  of 
costs  in  said  habeas  corpus  proceedings. 

The  facts  appear  in  the  opinion. 

Alexander  Thain,  for  Johanna  Bernhardt. 

Unless  the  decree  states  the  precise  amount,  a  person 
cannot  be  punished  for  contempt  for  not  paying  over  the 
money  therein  ordered.  Goodenough  v.  Davids,  3  Zaw 
Bull.  57.  .  .  .  There  was  no  sufficient  demand  upon  the 
appellant  for  the  money  sclaimed  by  the  respondent.   .   .  . 

The  demand  must  be  made  by  one  having  a  right  to 
make  it.  It  is  not  sufficient  that  the  service  of  a  written 
demand,  signed  by  the  proper  party,  be  made,  but  the 
demand  made  by  a  person  entitled  to  receive  the  money. 
McComb  V.  Weaver,  11  Ilun,  271;  Fischer  v.  Raab,  58 
How.  Pr.  221.     .     .     .     There  is  no  adjudication  that  the 
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respondent  at  whose  instance  the  commitment  was  issued 
had  suilered  any  loss  or  injury  whatever  by  reason  of  the 
alleged  misconduct  of  the  appellant,  and  no  adjudication 
warranting  a  fine  of  $4,4:26.68,  or  any  like  sum.  Citing 
Fall  Brook  Coal  Co.  v.  Hecksher,  42  Jlun,  634 ;  Sudlow  v. 
'Knox,4:Alh.  Ct.  Ajpp.Dec.  326;  Swenarton-y.  Shupe,9  N. 
Y.  Civ.  Pro AO^',  Code  Civ.  Pro.  %22S4:;  Clark -y.  Bininger, 
75  J^.  Y.  344.  ...  Section  3240  of  the  Code  of  Civil 
Procedure,  which  is  the  provision  under  which  it  is  under- 
stood to  be  claimed  that  the  order  awarding  costs  in  the 
habeas  corpus 'proceedings  should  be  sustained,  is  the  same, 
in  substance,  as  Laws  of  1854,  chap.  270,  §  3 ;  under  this, 
costs  only  for  proceedings  after  petition  and  before  trial 
($15),  and  disbursements,  were  allowed.  In  re  Bamett, 
11  Mun,  468,  470. 

Roger  Foster^  for  Mary  G.  Muir. 

Both  the  order  and  the  warrant  of  commitment  are 
sufficient  to  justify  the  arrest  and  detention.  Tliey  are 
similar  to  and  contain  fully  as  many  allegations  as  the 
warrant  and  attachment  of  the  surrogate  held  valid  in 
Seaman  v.  Duryea,  11  N.  Y.  324,  334;  S.  C,  10  Barb. 
624,  534-536. 

Citing  also,  Dumford  v.  "Weaver,  84  N  Y.  445,  452 ; 
Beams  v.  Gould,  77  Id.  455 ;  Pa^pal^e  on  Conterrvpt,  §  129, 
p.  178    ...    . 

The  allowance  of  costs  in  the  habeas  corpus  proceed- 
ings for  the  trial  of  an  issue  of  law  was  clearly  proper- 
By  section  3240  of  the  Code  of  Civil  Procedure,  costs  of 
a  special  proceeding,  when  allowed,  are  to  be  "at  the 
rates  allowed  for  similar  services  in  an  action  brought  in 
the  same  court."  The  argument  of  the  demurrer  to  the 
return  was  the  argument  of  an  issue  of  law.  This  item 
of  costs  was,  therefore,  properly  awarded,  in  accordance 
with  section  3251,  "for  the  trial  of  an  issue  of  law,  $  20." 
Such  is  the  result  of  the  decision  in  Pens.  &  Sar.  R.  R.  Co. 
V.  Davis,  55  iT.  Y.  145,  146,  149,  150. 
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Baktlett,  J. — Mary  G.  McMaster,  now  Mary  G.  Muir, 
and  Mary  S.  McMaster,  now  deceased,  were  the  execu- 
trices  of  the  last  will  and  testament  of  David  McMaster. 
Johanna  Bernhardt,  a  creditor  of  his  estate,  who  had  ob- 
tained a  judgment  against  the  executrices  in  the  superior 
court  of  the  city  of  ITew  York,  instituted  a  proceeding  by 
petition  to  obtain  from  the  surrogate  a  final  order  or  de- 
cree directing  them  to  pay  her  claim.  Upon  the  return 
of  the  citation  the  executrices  appeared  by  their  attorney, 
and  an  order  was  made,  June  28, 1886,  providing  in  sub- 
stance that  the  application  should  be  dismissed,  if  within 
a  specified  time  the  executrices  filed  a  proper  undertaking 
upon  their  appeal  in  the  superior  court  from  the  judgment 
taken  against  them  therein,  and  if  the  sureties  upon  such 
undertaking  duly  justified ;  but  if  these  conditions  should 
not  be  complied  with,  it  was  ordered  that  the  prayer  of 
the  petitioner,  Johanna  Bernhardt,  be  granted.  This  order 
was  made  by  consent.  'No  sufficient  undertaking  on 
appeal  appears  to  have  been  filed,  nor  was  any  payment 
made  on  account  of  the  petitioner's  claim,  and  on  November 
24, 1886,  the  petitioner  obtained  an  order  from  the  surro- 
gate requiring  Mary  G.  McMaster,  as  executrix,  to  show 
cause  why  she  should  not  be  punislied  for  contempt  of 
court.  On  the  return  of  this  order  to  show  cause,  the 
surrogate  denied  the  motion  to  punish  for  contempt,  but 
by  an  order,  or  decree,  made  on  December  22,  1886,  he 
directed  Mary  G.  McMaster,  as  executrix  aforesaid,  to 
pay  to  Johanna  Bernhardt  $4,345.16,  being  the  amount  of 
her  claim,  with  interest.  She  failed  to  comply  with  the 
order,  and  thereupon  the  surrogate  granted  a  new  order 
that  she  show  cause  why  she  should  not  be  punished  for 
contempt.  After  a  hearing  upon  the  return  of  this  sec- 
ond order  to  show  cause,  the  surrogate  filed  a  written 
decision  on  January  28,  1887,  in  which  he  declared  that, 
unless  the  said  executrix  should  comply  with  the  direction 
to  pay,  contained  in  the  aforesaid  order  of  December  22, 
1886,  within  ten  days  after  notice  of  such  decision,  she 
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must  be  committed  for  contempt.  Subsequently,  on  April 
11, 1887,  upon  proof  that  no  part  of  the  petitioner's  claim 
had  been  paid,  the  surrogate  granted  an  order  of  commit- 
ment, from  which  the  first  appeal  has  been  taken. 

The  order  of  December  22,  1886,  directing  the  pay- 
ment of  the  petitioner's  claim,  is  the  foundation  of  this 
proceeding  to  punish  the  appellant  for  contempt.  Her 
counsel  contends  that  it  is  not  a  decree,  and  that  no  con- 
tempt proceedings  can  be  based  upon  it,  inasmuch  as  the 
Code  provides  only  for  the  enforcement  of  decrees  in  this 
manner  {Code  Civ.  Pro.  §  2555).  We  think  this 
[']  order,  however,  falls  within  the  definition  of  a 
decree  {Code  Civ.  Pro.  §  2550).  It  is  a  final  deter- 
mination of  the  rights  of  the  parties  to  a  special 
proceeding  in  a  surrogate's  court.  The  special  proceeding 
here  was  instituted  by  the  petition  of  a  creditor  to  com- 
pel the  payment  of  her  claim  under  section  2717  of  the 
Code,  and  was  brought  to  a  termination  by  the  order  in 
question,  which  is,  to  all  intents  and  purposes,  a  decree  of 
the  surrogate  directing  the  payment  of  money. 

The  other  points  argued  in  behalf  of  the  appellant 
relate  not  to  this  final  order  or  decree,  which  was  the  basis 
of  the  contempt  proceedings,  but  to  the  order  of  commit- 
ment itself. 
P]  The  fine  imposed  is  $4,345,  with  interest  from  De- 
cember 22,  1886.  It  is  insisted  that  the  commitment 
is  defective  because  this  statement  of  the  amount  required 

to  be  paid  by  the  appellant  is  too  indefinate. 
P]  We  think  the  commitment  is  sufficiently  specific  in 
this  respect.  All  that  can  be  fairly  required  in  the 
interest  of  the  person  against  whom  the  commitment  is 
issued,  is  that  it  shall  distinctly  apprise  him  of  the  sura  he 
must  pay  in  order  to  secure  his  release.  The  rate  of  inter- 
est being  fixed  by  law,  he  has  nothing  to  do  but  to  com- 
pute the  amount  at  that  rate  from  the  date  given  in  the 
commitment  up  to  the  date  upon  which  he  makes  pay- 
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ment,  if  he  desires  to  comply  with  the  mandate,  and  thus 

be  discharged  from  imprisonment. 
[*]        The  commitment  recites  that  the  surrogate's  court 

is  satisfied  that  the  appellant  has  been  guilty  of  con- 
tempt "  in  that  she  has  wholly  neglected  and  refused  to 
obey  the  said  order  of  this  court,  made  and  entered  on 
December  22,  1886,  and  the  repetition  of  said  order  made 
in  said  decision  of  January  28,1887."  This  language  is 
criticised  on  the  ground  that  no  authority  exists  in  a  surro- 
gate's court  to  punish  anyone  for  not  obeying  a  "  decis- 
ion." The  decision  thus  mentioned  was  a  memorandmn 
in  writing,  whereby  the  surrogate  in  effect  gave  the 
executrix  additional  time  within  which  to  comply  with 
his  previous  order  for  the  payment  of  the  petitioner's 
olaim.  It  is  true  there  was  no  necessity  for  reciting  it  in 
the  commitment,  but  the  reference  to  it  is  merely  sur- 
plusage and  wholly  harmless  to  the  appellant. 

The  only  other  objection  to  the  order  of  commitment 
which  requires  notice  is  the  point  that  there  is  no  adjudi- 
cation that  the  petitioner  has  suffered  any  loss  or  injury 
whatever  by  reason  of  the  appellant's  misconduct.      This 

objection  is  not  tenable. 
[5]        In  the  special  proceeding  before  the  surrogate  the 

petitioner  claimed  and  was  awarded  by  the  surrogate 
$4,345.16.  The  executrix  neglected  and  refused  to  pay 
this  amount,  and  the  surrogate  adjudged  that  her  con- 
tempt in  so  doing  "  was  calculated  to,  and  actually  did, 
and  still  does,  wholly  defeat,  impair,  impede  and  preju- 
dice the  rights  and  remedies  of  Johanna  Bernhardt "  in 
said  proceeding.  If  the  petitioner's  rights  and  remedies 
were  thus  wholly  defeated,  it  followed  that  she  was  dam- 
aged to  the  entire  amount  of  her  claim  (Clark  v.  Bininger, 
75  iT.  Y.  344,  352). 

The  points  made  by  the  appellant  upon  her  appeal 
from  the  order  of  Mr.  Justice  Donohue  in  the  habeas  cor- 
pus proceeding,  overruling  her  demurrer  therein  and  re- 
manding her  to  the  custody  of  the  sheriff,  are  substantially 
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the  same  as  those  already  considered  in  reference  to  the 
order  of  commitment,  and  need  not  be  further  discussed. 

Mr.  Alexander  Thain,  the  attorney  for  the  executrix, 
was  the  petitioner  in  this  habeas  coi^^pus  proceeding.  By 
the  final  order  therein,  costs  were  awarded  against  the 
executrix.  These  costs  were  taxed  before  the  clerk,  and 
a  motion  for  retaxation  was  made  in  the  supreme  court 
at  special  terra  in  behalf  of  the  executrix,  and  was  denied. 
An  appeal  from  the  order  made  on  this  motion  is  also  be- 
fore us.  Objection  is  made  to  two  items  in  the  bill  of  costs : 
$10  costs  before  notice  of  trial,  and  $20  as  a  trial  fee  for 
the  trial  of  an  issue  of  law.  As  a  demurrer  was  inter- 
posed to  the  return  of  the  sheriff  to  the  writ  of  habeas 
corpus,  and  the  case  was  disposed  of  upon  this 
[^]  demurrer,  the  proceeding  was  analogous  to  the  trial 
of  an  issue  of  law,  and  a  similar  trial  fee  was  prop- 
erly taxed.  The  costs  before  notice  of  trial,  however, 
should  not  be  allowed,  as  there  was  no  notice  of  trial 
of  the  demurrer,  strictly  speaking,  or  anything  resem- 
bling such  a  notice. 

The  fourth  appeal  by  the  executrix  remains  to  be  con- 
sidered. 

After  the  order  of  the  surrogate's  court  had  been 
made  for  the  payment  of  the  claim  of  Johanna  Bernhardt, 
and  after  the  surrogate  had  filed  his  memorandum 
\J]  saying  that  the  appellant  herein  must  be  punished 
for  contempt,  unless  she  complied  with  the  direction 
of  that  order  within  ten  days,  the  executrix  moved  to 
vacate  the  order  for  payment,  and  also  moved  for  leave 
to  account  in  the  surrogate's  court.  This  motion  was 
denied,  and  from  the  order  denying  it  the  executrix  also 
appeals.  If,  in  the  affidavits  read  upon  this  motion,  the 
executrix  had  shown  positively  and  satisfactorily  that 
there  was  no  property  in  her  possession  or  under  her  con- 
trol sufficient  to  satisfy  the  petitioner's  claim,  the  applica- 
tion might  well  have  been  granted;  but,  under  all  the 
circumstances  disclosed  by  the  papers,  we  are  unable  to 
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say  that  the  surrogate  was  wrong  in  denying  it.  The  fact 
should  not  be  overlooked  that  when  both  parties  first 
came  before  the  court  and  the  first  order  was  made  in 
this  proceeding,  the  attorney  for  the  executrices  con- 
sented that  the  prayer  of  the  petitioner  for  the  payment 
of  the  claim  should  be  granted,  unless  a  proper  undertak- 
ing was  given  in  the  superior  court  suit  within  the  time 
specified  in  that  order,  and  that  such  an  undertaking 
never  was  given. 

Our  conclusions  are  that  both  orders  of  the  surrogate's 
court  should  be  aflirmed ;  that  the  order  of  the  supreme 
court  in  habeas  corpus  proceedings  remanding  the  appel- 
lant to  the  custody  of  the  sheriff  should  also  be  affirmed ; 
and  that  the  order  of  the  special  term  denying  the  appel- 
lant's motion  to  re-tax  costs  should  be  modified  so  far  as 
to  direct  the  clerk  to  strike  out  $10  from  the  bill  of  costs 
as  taxed,  and,  as  thus  modified,  should  be  affirmed. 

The  respondent  may  have  her  disbursements  in  all 
four  cases,  but,  inasmuch  as  the  four  appeals  were  argued 
as  one,  only  the  costs  of  one  appeal  will  be  allowed. 

Van  Ebunt,  P.  J.,  and  Daniels,  J.,  concurred. 
s 
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SAWYEE  ET  AL.,  Appellants,  v.  THUEBEE  et  al., 
Eespondents. 

Supreme    Coukt,    First    Department,   General    Term, 
January,  1888. 

§§  500,  3229. 

Denial — wTiat  may  be    prown  under  general. — Costs — when  defendant 
uniting  in  answer  with  others  not  entitled  to. 

Defenses  in  the  nature  of  confession  and  avoidance  must  be  specially 
pleaded  and  cannot  be  proven  under  a  general  denial. 

In  an  action  against  the  members  of  a  firm  for  goods  sold  and  deliv- 
ered, the  defendants  cannot  under  a  general  denial  prove  that  the 
goods  were  purchased  by  one  of  the  defendants  for  speculative  pur- 
poses and  that  the  transaction  was  not  within  the  scope  of  the  part- 
nership and  had  never  been  ratified  by  the  firm. 

Where  testimony  of  a  defendant  taken  de  bene  esse  in  an  action  for 
goods  sold  and  delivered,  contained  the  statement  that  "  it  was  dis- 
tinctly understood  that  the  purchases  were  made  on  my  own  account 
and  that  no  margins  were  to  be  asked  for  or  paid,"  upon  this  evi- 
dence being  objected  to,  when  offered  on  the  trial,  the  court 
struck  out  the  words,  "  distinctly  understood, " — Held,  error. 

"Where,  in  an  action  by  a  firm  for  goods  sold  and  delivered,  the  answer 
denied  that  the  goods  were  purchased  from  the  plaintiffs,  testi- 
mony of  one  of  the  defendants  that  he  understood  that  the  purchase 
was  made  of  one  of  the  plaintiffs  "as  a  merchant  and  not  through 
him,"  is  improperly  admitted;  such  testimony  being  to  a  conclusion 
upon  material  question  and  not  to  a  fact. 

Where  the  evidence  in  an  action  upon  contract  showed  that  a  contract 
had  been  left  with  one  of  the  defendants  by  one  of  the  plaintiffs, 
and  that  the  same  was  not  signed,  and  there  was  nothing  in  the  evi- 
dence of  either  of  these  parties  to  show  any  words  or  acts  repudiat- 
ing the  contract, — Held,  that  it  was  improper  to  allow  one  of  the 
parties  to  answer  the  question  whether,  when  the  contract  or  paper 
was  left  with  him,  he  did  not  repudiate  the  contract. 

Where  all  the  defendants  in  an,  action  unite  in  one  answer,  none  of 
them  are  entitled  to  costs  imless  all  are. 

{Decided  January  23,  1888.) 
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Appeal  from  a  judgment  entered  upon  a  trial  at  the 
New  York  county  circuit  and  from  an  order  denying  a 
new  trial. 

The  facts  are  sufficiently  stated  in  the  opinion. 

.  Eugene  Frayer  {^Warner  (&  Frayer,  attorneys),  for 
plaintiffs-appellants. 

In  permitting  Gates  to  testify  to  what  he  understood 
and  supposed,  and  what  he  says  was  understood,  the 
court  disregarded  and  violated  the  elementary  rule  of  the 
law  of  evidence,  that  a  witness  can  only  testify  to  mate- 
rial facts,  and  not  to  his  mental  operations  or  under- 
standings or  conjectures,  much  less  to  what  he  and  others 
understood.  Carr  v.  Breese,  81  iV^.  T.  584,  692  ;  Wallis  v. 
Randall,  81  Id.  164,  169,  170.  .  .  .  It  is  no 
more  competent  for  a  witness  to  testify  that  he  repudi- 
ated a  purchase  or  a  sale,  than  to  say  that  he  made  or  did 

not  make  one Nicolay  v.  linger,  80  iV.  Y, 

54,  57;  Braman  v.  Bingham,  26  Id.  483,  490 

The  court  erred  in  admitting  testimony  relating  to  the 
sale  of  the  corn.  The  sale  of  the  corn  was  not  referred 
to  in  the  complaint,  either  directly  or  remotely,  and  proof 
in  relation  to  it  was  no  part  of  the  plaintiffs'  case.  The 
answer  contained  no  reference  to  it,  nor  any  defense 
involving  it  in  any  degree.  Proof  in  relation  to  it  was, 
therefore,  no  part  of  the  defense  pleaded.  If  available  to 
the  defendant  as  a  defense  at  all,  it  was  a  conversion  giv- 
ing the  defendant  a  right  to  offset  or  counter-claim  such 
damages  as  he  should  have  sustained  thereby  against  the 
plaintiffs'  claim  on  him  for  the  purchase  price  of  the  com 
and  their  commissions.  Markham  v.  Jaudon,  41  ]Sf.  Y. 
235;  Baker  v.  Drake,  QQ  Id.  518,  522;  Crowley's 
claim,  I.  li.  18  Fq.  182,  191;  Gruman  v.  Smith, 
81  JSf.  Y.  25,  27.  But  such  defense  is  an  affirmative 
defense,  which  must,  to  be  available  to  the  defendant  at 
all,  be  pleaded.    Code  Civ.  Pro.  §  500 ;  McKrying  v.  Bull, 
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16  iT.  T.  297 ;  Wood  v.  Belden,  54  Id.  658;  HaU  v.  U.  S. 
Reflector  Co.,  30  Hun,  375.  The  testimony,  therefore, 
was  inadmissible  as  a  part  of  the  defendants'  case. 

No  motion  was  made  to  amend  the  pleadings,  either 
for  the  purpose  of  setting  up  the  defense  and  thus  mak- 
ing the  proof  admissible,  or  to  conform  the  pleadings  to 
the  proof  after  the  evidence  admitted.  Had  such  motion 
been  made,  it  was  not  within  the  power  and  discretion  of 
the  court  to  grant  it.  The  court  cannot  permit  such  an 
amendment  of  the  pleadings  upon  the  trial  as  will  intro- 
duce an  entirely  new  defense  or  cause  of  action.  Code 
Civ.  Pro.  §  723 ;  Groves  v.  Cowan,  9  Daly,  152;  Reeder  v. 
Sayre,  70  iY.  Y.  180,  190 ;  Hall  v.  II.  S.  Reflector  Co.  30 
Bun,  375. 

B.  ApUngton,  for  defendants-respondents. 

Van  Bkunt,  P.  J. — This  action  was  brought  to 
recover  the  sum  of  $2,000,  being  an  alleged  balance  due 
upon  a  purchase  of  corn  by  the  plaintifi's  for  and  on 
account  of  the  defendants.  The  answer  denied  all  the 
allegations  of  the  complaint,  except  that  of  the  partner- 
ship of  the  defendants. 

The  circumstances  out  of  which  the  alleged  cause  of 
action  was  attempted  to  be  established  by  the  evidence 
seem  to  be  as  follows: 

In  May,  1884,  the  defendants  were  copartners,  carry- 
ing on  business  in  London  under  the  firm  name  of 
Thurber,  Gates  &  Co.,  and  the  defendant  Gates  was  the 
active  partner  of  the  firm  in  London.  One  L.  "W.  Sawyer 
was  at  this  time  a  commission  merchant  and  broker  in 
grain,  etc.,  in  London,  and  one  George  Cowan  was  his 
clerk,  of  which  fact  Gates  had  knowledge.  The  defend- 
ant had  been  acquainted  with  Cowan  for  some  time  prior 
to  the  transactions  in  question  herein.  After  Cowan  had 
entered  L.  W.  Sawyer's  employ  he  recommended  specu- 
lative investments  (as  Mr.  Gates  terms  them),  in  various 
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articles  of  merchandise  to  the  defendant  Gates,  and  finally 
Mr.  Gates  on  May  25,  1884,  as  Cowan  states,  said  to  him: 
"  You  may  buy  for  me  40,000  bushels  of  August  maize  in 
Isew  York,"  or  as  Mr.  Gates  states :  "  I  told  him  I  would 
buy  for  my  account  40,000  bushels  of  maize  for  future 
delivery,  I  think  August  of  that  year."  Mr.  Cowan  con- 
veyed Mr.  Gates'  verbal  message  to  his  principal  and  Mr. 
Sawyer  cabled  to  New  York  to  the  plaintiffs  to  execute 
the  order,  which  they  did  on  the  same  day  at  the  price 
named  by  Gates,  and  notified  L.  "W.  Sawyer  in  London  by 
cable  of  the  purchase.  This  cable  was  received  in  Lon- 
don after  business  hours,  and  on  the  26th  (the  25th 
being  Sunday),  L.  "W.  Sawyer  sent  Gates  written 
notice  of  the  purchase  as  follows ;  "  In  accordance 
with  your  instructions  I  have  bought  for  your  account  in 
New  York,  on  Saturday,  40,000  bushels  maize,  August 
dehvery  at  sixty-five  cents,  contract  will  follow,"  and 
this  notice  was  addressed  to  Thurber,  Gates  &  Co. 

The  plaintiffs,  having  bought  the  corn  in  their  own 
name,  as  required  by  the  rules  of  the  exchange,  signed 
contracts  in  writing  for  this  purchase  and  subsequently 
paid  for  the  corn  the  full  purchase-price. 

It  is  conceded  that  speculations  of  this  kind  were  no 
part  of  the  defendants'  business  and  that  Gates  had  no 
power  to  bind  his  copartners  by  any  such  adventures,  but 
it  is  claimed  that  Gates  became  liable  individually. 

It  is  insisted  upon  the  part  of  the  defendant  Gates  that 
no  liability  can  be  enforced  against  him  even  if  the  above 
facts  are  found  to  be  true,  because  the  corn  was  subse- 
quently sold  by  the  plaintiffs,  no  notice  of  the  time  and 
place  of  sale  being  given — no  demand  ever  made  for  the 
purchase-price — no  offer  ever  made  to  deliver  the  prop- 
perty  to  the  defendants — ^the  property  was  sold  before 
the  time  for  delivery. 

It  is  to  be  observed  that  no  such  defenses  are 
set  up  in  the  ansAver,  which  consisted  simply  of  a 
denial    of    the   contract.    It    seems    to    be    clear    that 
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under  this  condition  of  the  pleadings  none  of  the 
defenses  above  stated  can  be  made  available  to  the  defend- 
ants. They  are  in  the  nature  of  a  confession  and  avoid- 
ance, and  the  avoidance  must  be  specially  pleaded  in 
order  to  be  available. 

The  only  question  which  could  be  litigated  under  these 
pleadings  is  whether  the  defendants  on  May  24,  1884, 
became  liable  to  the  plaintiffs  because  of  this  purchase  of 
grain  made  on  that  day  for  their  account. 

The  evidence  as  to  the  sale  of  the  corn  was  objected  to 
upon  the  ground  that  there  was  no  allegation  in  the 
pleadings  in  respect  to  it,  which  objection  was  overruled 
and  exception  taken.  The  admission  of  this  evidence 
seems  to  have  been  erroneous  because  it  had  no  bearing 
upon  the  issue  presented  by  the  pleadings. 

The  evidence  of  Mr.  Gates  was  taken  de  bene  esse  and 
read  before  the  jury.  In  his  deposition  as  taken,  Mr. 
Gates,  after  stating  as  above  mentioned  the  giving  of 
the  order  to  Mr.  Cowan,  went  on  to  say:  "  But  it  was 
distinctly  understood  that  the  purchase  was  made  on  my 
account  and  that  no  margins  were  to  be  asked  for  or 
paid,  etc."  Before  this  paragraph  was  read  to  the  jury 
it  was  objected  to  upon  the  ground  that  the  witness  could 
only  state  what  took  place  but  not  his  understanding. 
The  court  thereupon  struck  out  the  words  "distinctly 
understood,"  and  allowed  the  evidence  as  thus  amended 
to  be  read  to  the  jury,  to  Avhich  an  exception  Avas  duly 
taken. 

The  learned  justice  who  presided  at  the  trial  of  this 
case  seems  to  have  fallen  into  an  error  in  supposing  that  the 
striking  out  of  the  words  "  distinctly  understood  "  relieved 
the  evidence  of  its  objectionable  features.  As  thus 
amended,  the  witness  was  made  to  apparently  swear  to 
a  conclusion  of  fact,  which  he  had  not  done,  and  if  he  had 
it  would  not  have  been  admissible,  because  the  evidence 
was  not  given  upon  which  this  conclusion  was  founded. 

The  next  paragraph  of  the  deposition  reads  as  follows: 
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"  I  understood  that  this  purchase  Avas  to  be  made  of  L. 
"W.  Sawyer  as  a  merchant  and  not  through  him."  This 
was  duly  objected  to,  and  the  objection  was  overruled, 
and  thus  again  upon  a  very  material  question  Mr.  Gates 
is  permitted  to,  give  a  conclusion.  One  of  the  questions 
expressly  raised  by  the  pleadings  in  this  case  was  that 
neither  the  defendants  nor  Mr.  Gates  had  ever  entered 
into  any  contract  with  the  plaintiffs  for  the  purchase  of 
grain. 

Mr.  Gates  claimed  that  he  was  buj'^ing  of  L.  "W.  Sawyer 
as  principal,  and  therefore  evidence  of  what  he  under- 
stood and  supposed  was  no  evidence  upon  which  a  jury 
could  be  called  upon  to  pass  and  which  might  have  very 
seriously  affected  the  minds  of  the  jury.  On  the  same 
day  L.  W.  Sawyer  notified  Mr.  Gates  of  the  purchase 
of  grain  he  sent  a  proposed  contract  to  Mr.  Gates  to 
sign.  Mr.  Gates  thereupon  called  upon  Mr,  Sawyer  at 
his  office  and  they  had  some  conversation  about  this  con- 
tract. Mr.  Gates  went  away  from  Mr.  Sawyer's  office 
leaving  the  proposed  contract  there  unsigned. 

Mr.  Gates  in  his  deposition  was  asked  the  following 
question: 

Q.  When  you  left  the  contract  or  paper  with  Mr* 
Sawyer  "  did  you  not  repudiate  the  contract  ?" 

This  question  was  objected  to  upon  the  ground  that 
t*he  witness  could  only  state  what  was  said  and  done,  and 
not  the  legal  effect  of  it.  This  objection  was  overruled 
and  exception  taken,  and  the  witness  answered  "yes." 
This  ruling  seems  to  have  been  error.  The  evidence  was 
calculated  to  mislead  the  jury.  The  witness  Sawyer  had 
testified  as  to  what  took  place  at  this  interview,  and  Mr. 
Gates  had  also  testified  upon  this  subject,  and  no  words 
or  acts  of  repudiation  were  testified  to  except  that  as  to 
some  of  the  terms  of  the  proposed  contract  Mr.  Gates 
objected,  but  the  evidence  contains  no  intimation  that  at 
that  time  Mr.  Gates,  by  word  or  act,  repudiated  the  pur- 
chase made  for  his  account,  and  yet,  by  the  admission  of 
Vol.  XIV.— 14. 
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the  evidence  objected  to,  the  juiy  might  have  been  led  to 
suppose  that  Mr.  Gates  then  notified  Mr.  Sawyer  that  he 
repudiated  the  purchase. 

It  is  to  be  observed  in  this  connection  that  the  rights 
of  the  parties  became  iixed  by  the  giving  of  the  order  to 
buy,  and  its  execution  on  May  24,  ISST,  and  if  the  plaint- 
iff, by  such  execution  of  said  order,  had  acquired  rights 
against  the  defendant  Gates,  they  could  not  be  nullified 
by  an  attempt  upon  the  part  of  L.  "W.  Sawyer,  in  London, 
to  get  from  Mr.  Gates  a  written  contract  more  advan- 
tageous to  the  plaintiffs  than  the  one  which  the  law  im- 
plied from  the  nature  of  the  transaction,  in  which  attempt 
he  did  not  succeed. 

There  are  some  exceptions  to  the  charge  which  it  is 
not  necessary  to  notice,  as  the  exceptions  already  com- 
mented upon  seem  to  require  a  new  trial  as  to  the  defend- 
ant Gates. 

Under  section  3229  of  the  Code  it  would  seem  that  as 
all  the  defendants  united  in  one  answer  none  of  them  are 
entitled  to  costs  unless  all  are. 

The  judgment  in  favor  of  the  defendants,  H.  K.  Thur- 
ber, F.  B.  Thurber  and  W.  A.  ParshaU,  should  be  modi- 
fied by  striking  therefrom  the  costs,  and  the  judgment 
in  favor  of  the  defendant  Gates  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellants  to  abide 
event. 

Daniels,  J.,  concurred ;  Bkady,  J.,  concurred  in  the 
result. 
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"WILCOX  SILYER  PLATE  COMPANY,  Appellant, 
V.  BARCLAY,  Respondent. 

Supreme    Coukt,   First    Depaetment,    General    Teem, 
Kakch,  1888. 

§  1002. 
Newly-discovered  evidence — When  cumulative* 

"Where,  in  an  an  action  for  goods  sold  and  delivered,  the  defense  was 
that  the  purchase  vp^as  made,  not  by  the  defendant  but  by  his  father, 
and  in  support  thereof  a  ledger  was  produced  alleged  to  have  been 
found  four  days  before  the  trial,  in  which  accounts  of  the  goods 
were  entered  in  the  name  of  the  defendant's  father  as  purchaser, 
and  the  jury  rendered  a  verdict  in  favor  of  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial  on  the  ground  that,  upon  an  exam- 
ination of  the  book  produced  on  the  trial,  he  had  ascertained  names 
of  the  persons  from  whom  goods  had  thus  been  obtained,  and  that 
these  persons  would  testify  that  these  goods  were  sold  not  to  the 
father  but  to  the  defendant,  and  affidavits  were  produced  showing 
that  these  persons  would  so  testify, — Held,  that  this  evidence  was 
not  cumulative,  no  evidence  of  this  description  having  been  given 
upon  the  trial,  and  that  the  discovery  thereof  would  authorize  the 
granting  of  a  motion  for  a  new  trial. 

To  render  newly-discovered  evidence  cumulative,  it  must  be  of  the 
same  quality  or  description  as  that  given  upon  the  trial  of  the 
action. 

The  rule  or  principle  requiring  the  denial  of  a  motion  for  a  new  trial 
on  the  ground  that  evidence  newly-discovered  is  cumulative,  does 
not  rest  upon  any  solid  or  just  foundation  and  should  not  be  ex- 
tended to  cases  not  falling  directly  within  its  language. 

{Decided  March,  1888.) 

Appeal  b}^  plaintiff  from  an  order  denying  its  motion 

*  See  Abrams  v.  Van  Brunt  St.  &  Erie  Basin  R.  R.  Co.,  18  If.    T. 
Civ.  Fro.  402,  and  note,  Id.  p.  404. 
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for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence. 

The  material  facts  appear  in  the  opinion. 

S.  F.  Kneeland,  for  plaintiff-appellant. 

The  rules  governing  motions  for  new  trials  upon  the 
ground  of  newly-discovered  evidence  are  well  settled.. 
1.  The  evidence  must  have  been  discovered  since  the 
trial.  2.  It  must  appear  that  the  evidence  could  not  have 
been  obtained  with  reasonable  diligence  upon  the  former 
trial.     3.  The  evidence  must  be  material  to  the  issue. 

4.  The  evidence  must  go  to  the  merits  of  the  case  and  not 
merely  to  impeach  the  character  of  a  former  witness. 

5.  It  must  not  be  merely  cumulative.  6.  It  must  be  so 
decisive  in  its  character  that  there  is  reasonable  certainty 
that  on  another  trial  it  would  produce  an  opposite  result. 
The  plaintiffs  maintain  that  upon  the  motion  it  produced 
evidence  that  complied  with  all  the  above  rules  governing 
motions  of  this  character,  and  that  the  motion  should 
have  been  granted,  .  .  .  There  was  no  testimony  of 
the  character  now  presented  offered  upon  the  trial.  Cumu- 
lative evidence  means  additional  evidence  of  the  same 
kind  or  degree  as  that  previously  given  and  upon  the 
same  point,  which  in  substance  and  effect  simply  repeats 
or  adds  to  what  has  before  been  testified  to.  But  if  the 
evidence  proposed  to  be  given  is  to  prove  new  facts  not 
proved  on  the  former  trial,  it  is  not  subject  to  the  objec- 
tion that  it  is  cumulative.  Parshall  v.  Klinck,  43  Barb. 
204,  212;  Powell  v.  Jones,  42  Id.  24;  First  Nat.  Bank  v. 
Heaton,  ^  T.  &  C.  37. 

Fred.  M.  LitUefield,  for  defendant-respondent. 

The  evidence  must  not  be  merely  cumulative.  People 
V.  Supr.  Ct.  of  N.  Y.,  10  Wend.  285;  Raphelsky  v.  Lynch, 
43  IIoio.  Pr.  157;  S.C.  34  Super.  Ct.  (2  J.  &  S.)  31;  12 
Ahh.  Pr.  JSr.S.  224;  Oakley  v.  Sears.  7  Boht.  Ill;  Meyers  v.. 


OIYIL  PEOCEDURE  EEPORTS.  213 

Wilcox  Silver  Plate  Co.  ■».  Barclay. 

Eiley,  36  Jlun,  20,  53;  Powell  v.  Jones,  42  Barh.  24; 
Geneva,  Ithaca  &  Sayre  E.  E.  Co.  v.  Sage,  35  Uuriy  95;  Gale 
-y.  K  Y.  &  H.  E.  E.  Co.,  53  How.  Pr.  385;  aflf'd,  13  Hun,  1; 
Fleming  v.  HoUenback,  7  Barb.  2T1;  Cole  v.  Yan  Keuren, 
51  How.  Pr.  451;  Barteau  v.  Phoenix  Mut.  Life  Ins. 
Co.,  67  Barh.  354;  Peck  v.  Hiler,  30  7d  665;  Cole  v. 
Cole,  50  ^010.  Pr.  59;  Sheldon  -y.  Stryker,  27  Id.  387; 
42  j&arZ>.  284.  The  evidence  must  be  so  decisive  in  its 
character  that  there  is  a  reasonable  certainty  that  on 
another  trial  it  would  change  the  result.  Darbee  v. 
Etwood,  67  Barl.  359;  2  Hun,  599;  Myers  v.  Eiley,  36 
Hun,  20,  23;  Powell  v.  Jones,  42  Barh.  24;  Geneva,  Ith- 
aca &  Sayre  E,  E.  Co.  v.  Sage,  35  ^w^i,  95;  Schultzv.  Third 
E.  E.  Co.,  47  Super.  Ct.  (15  Jones  (&  S.)  285;  Anderson 
V.  Market  Nat.  Bank,  66  How.  Pr.  8 ;  People  ex  rel. 
Stemler  v.  McGuire,  2  Hun,  269;  Adams  y.  Bush,  2  Ahh.Pr. 
iT.  >S'.  104,  111;  12  Tf.  Z)iV.  212;  47  if.  F.  /SWj9«n , (15 
Jb^ie*  tfe  8)  285. 

Daniels,  J. — The  action  was  for  the  price  of  goods 
alleged  to  have  been  delivered  to  the  defendant  by  the 
plaintiff  in  the  fall  of  1882,  for  which  it  is  averred  he 
agreed  to  pay  the  price  mentioned  in  the  complaint,  and 
a  balance  was  claimed  amounting  to  the  sum  of  $265. 
He  denied  the  purchase  or  receipt  of  the  goods  himself, 
and  evidence  was  given  on  behalf  of  the  plaintiff  to  prove 
that  the  goods  were  delivered  under  his  authority  and 
upon  his  promise  to  pay  the  prices  for  the  same.  This 
delivery  was  made  at  store,  No.  34  "West  Fourteenth 
street. 

The  defendant,  by  way  of  defense,  gave  evidence 
tending  to  show  the  fact  to  ba  that  the  business  there  was 
carried  on  by  and  in  the  name  of  his  father,  and  that  he 
himself  was  in  no  manner  connected  with  it.  And  to  sub- 
stantiate his  statement,  a  ledger  was  produced,  which,  he 
testified,  he  found  in  the  attic  of  the  house  four  days 
before  the  trial,  in  which  the  account  of  these  goods  was 
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entered  in  the  name  of  his  father  as  the  purchaser.     The 
jury  rendered  a  verdict  in  favor  of  the  defendant. 

The  aifidavits  of  the  plaintiff's  agents  and  salesman, 
and  of  its  manager,  and  also  of  its  attorney,  are  that  an 
examination  of  the  book  v/as  made,  and  the  names  of  the 
persons  from  whom  goods  had  been  obtained  were  con- 
tained in  it,  with  statements  of  their  accounts,  and  that 
these  persons  will  testify  that  the  goods  were  in  fact  sold 
to  the  defendant  in  this  action,  and  not  to  his  father.  The 
affidavits  of  these  persons  have  been  added,  in  which  they 
assert  their  ability  to  give  this  testimony,  and  several  of 
them  to  give  further  testimony  tending  to  show  that  the 
defendant  was  the  person  who  carried  on  business  at  this 
store  during  the  time  in  controversy,  when  the  plaintiffs 
sold  and  their  own  goods  Avere  there  delivered.  The 
defendant  controverts  the  statements  of  these  persons  and 
produces  accounts  and  receipts  tending  to  sustain  the  affi- 
davit made  by  him.  So  he  has  also  produced  other 
affidavits  indicating  that  the  business  was  not  carried  on 
by  himself,  or  in  his  name,  but  was  carried  on  by  and  in 
the  name  of  his  father. 

What  the  effect  of  the  testimony  of  these  witnesses 
might  be  upon  another  trial  of  the  action,  cannot  cer- 
tainly now  be  determined.  It  presents  a  controverted 
case  in  which  the  jury  might  adopt  either  view.  There  is* 
a  probability  certainly  that  they  would  consider  the  case 
of  the  plaintiff  made  out  rather  than  that  the  defense  of 
the  defendant  was  proved.  And  in  this  state  of  the  evi- 
dence, it  will  be  a  matter  of  propriety  and  justice  to  sub- 
mit the  case  to  the  hearing  and  decision  of  another  jury. 

There  was  no  means  within  the  control  of  the  plaintiff 
or  its  officers  or  agents,  by  which  they  could  discover  the 
existence  of  these  other  accounts  before  they  were  afforded 
an  opportunity  of  inspecting  the  ledger  upon  the  trial. 
And  by  observing  them  there,  that  led  to  the  inspection 
resulting  in  the  discovery  of  these  persons,  who  state  that 
their  business  was  with  the  defendant  and  not  with  his 
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father.  And  the  appUcation  was  made  with  diligence 
after  their  affidavits  were  obtained.  There  was  no  delay 
or  negligence  on  the  part  of  the  plaintiff  which  would 
justify  the  denial  of  the  motion  on  that  ground.  That 
the  evidence  is  material  to  the  issue  seems  to  be  free 
from  all  ground  of  doubt,  and  it  is  of  the  description  not 
to  be  cumulative.  For  no  such  evidence  was  given  upon 
the  trial  of  this  action.  And  to  render  newly-discovered 
evidence  cumulative,  it  must  be  of  the  same  quality  or  de- 
scription given  upon  the  trial  of  the  action  (First  National 
Bank,  &c.  v.  Heaton,  6  T.  d;  C,  87  Parshall  v.  Klinck,  43 
Barb,  203,  213). 

The  rule  or  principle  requiring  the  denial  of  a  motion 
for  a  new  trial  on  the  ground  of  the  evidence  newly  dis- 
covered being  cumulative  does  not  rest  upon  any  just  or 
solid  foundation.  It  is  simply  the  dictate  of  authority 
which  has  been  followed  without  much  consideration  of 
its  foundation.  It  is  not  one  to  be  extended  to  cases  not 
falling  directly  within  its  language.  For  there  is  the 
same  propriety  and  necessity  for  giving  a  party  a  new 
trial  who  can  vindicate  himself,  or  sustain  his  cause  of 
action  by  cumulative  evidence,  as  there  is  for  any  other 
reason.  And  there  is  certainly  no  justice  in  subjecting  a 
person  to  what  is  really  an  unfounded  claim,  or  for  pre- 
venting him  from  maintaining  an  equally  well  founded  de- 
fense, because  the  evidence  discovered  by  him  by  which 
that  can  be  done  may  be  of  the  same  quality  or  description 
as  that  given  upon  the  trial  in  which  he  has  been  defeated. 
The  evidence  stated  to  have  been  newly  discovered  in  this 
case  is  not  cumulative  under  the  rule,  as  it  has  been  asserted 
and  repeated,  but  a  case  was  made  entitling  the  plaintiff 
to  an  order  setting  aside  the  verdict  and  directing  a  new 
trial.  The  order  should  be  reversed  with  the  costs  to  the 
plaintiff  on  this  appeal,  and  an  order  entered  setting  aside 
the  verdict,  and  directing  a  new  trial,  on  the  payment  by 
the  plaintiff,  within  twenty  days  after  their  adjustment,  of 
the  costs  of  the  trial  already  had.    But  if  such  costs  shall 
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not  be  paid  or  tendered  within  that  time,  then  the  motion 
will  be  denied  with  ten  dollars  costs,  and  the  order 
affirmed,  with  costs. 

Yan  Brunt,  p.  J.,  concurred,  and  Bkadt,  J.,  concurred 
in  the  result. 


BLAESI  ET  AL.,  Appellants,  v.  BLAESI,  Respondent. 

StrPKEME    Court,   Fifth     Department,   General    Term, 
March,  1888. 

§  829. 

Evidence — wJien  does  not  relate  to  personal  transaction  with  the  deceased — 
Deed — burden  of  proving  existence  of — what  is  adequate  con- 
sideration for — evidence  of  acknowledgment  of. 

In  order  to  establish  title  in  the  heirs  of  a  husband  under  an  alleged 
deed  from  his  wife  which  is  not  produced,  as  against  the  wife, 
whose  title  is  of  record  and  undisputed  except  as  atfected  by  such 
deed,  the  burden  is  upon  the  plaintiffs  to  establish  by  clear  and 
satisfactory  evidence,  not  only  the  execution  of  the  deed  by  the 
wife  and  its  delivery  by  her  to  the  husband  but  also  an  adequate 
valuable  consideration  therefor,  moving  to  the  wife  and  inuring  to 
her  benefit,  [i] 

In  an  action  to  establish  a  deed  which  is  not  produced,  the  credibility 
of  testimony  of  the  plaintiffs  to  the  execution  and  delivery  thereof, 
not  corroborated  substantially  in  any  particular,  is,  in  the  light  of  all 
the  facts  and  circumstances  of  the  case,  a  proper  subject  for  the 
judgment  of  the  trial  judge.  [2] 

Improvements  made  by  a  husband  upon  property  belonging  to  his  wife 
in  contemplation  of  the  conveyance  of  such  property  by  the  wife  to 
him,  is  not  an  adequate  consideration  for  the  conveyance  of  the 
property  to  him,  althougn  the  value  of  such  improvements  is 
expressed  in  a  deed  from  the  wife  to  him  as  a  consideration  there- 
for ;  [3]  it  is  not  in  fact  any  consideration,  it  not  being  a  considera- 
tion moving  to  the  wife  and  inuring  to  her  benefit.  [3] 
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Where  one  of  the  plaintiffs  in  an  action  to  establish  a  deed  given  by 
the  defendant  to  her  husband,  then  deceased,  testified  'to  a  trans- 
action between  the  defendant,  himself  and  the  deceased,  it  is  not 
error  to  admit  the  evidence  of  the  defendant  as  to  such  trans- 
action. [4] 

"Where  several  witnesses  for  the  plaintiff  in  an  action  to  establish  a  deed, 
had  testified  that  they  had  seen  an  alleged  deed  from  the  defendant 
to  her  husband,  then  deceased,  in  a  certain  desk,  it  is  not  error  to 
permit  the  defendant  to  testify  as  to  whether  there  ever  was  a  deed 
in  that  desk  from  her  to  her  husband;  such  testimony  is  not  testi- 
mony to  a  transaction  with  the  deceased.  [5] 

The  acknowledgment  of  a  deed  is  no  part  of  the  contract  between  the 
parties,  but  only  affords  a  mode  of  proof  of  the  contract,  and  it  is 
competent  for  one  who,  it  is  asserted,  has  executed  a  deed,  to  testify 
directly  that  she  never  acknowledged  the  deed,  as  that  would  be 
testimony  merely  that  she  never  admitted  its  execution  to  any  third 
person.  [6] 

{Decided  Mwrch,  1888.) 

Appeal  from  a  judgment  of  the  Monroe  county  spec- 
ial term,  dismissing  the  plaintiff's  complaint,  with  costs. 

The  facts  sufficiently  appear  in  the  opinion. 

Barhite  &  Reed^  for  plaintiffs-appellants. 

Equity  recognizes  the  separation  of  husband  and  wife 
to  that  extent  that  they  can  contract  and  convey  real 
estate  reciprocally,  and  courts  of  equity  wiU  uphold 
them  to  the  amount  of  the  equities  that  may  exist  between 
the  parties.  Shepard  v.  Shepard,  T  Johns.  Ch.  37  ;  Hunt  v. 
Johnson,  44  N.  Y.  27,  37 ;  Savage  v.  O'Neil,  44  Id.  298 ; 
Meeker  v.  Wright,  76  Id.  262 ;  4  Barh.  552;  26  Id.  422; 
26  How.  Pr.  37  ;  54  Id.  107;  19  Hun,  122;  5  Id.  557 ;  20 
Id.  208;  1  Ahh.  iV.  C.  81.  In  equity  a  married  woman  is 
treated  as  'Afemme  sole,  and  can  convey  to  her  husband 
or  to  anyone  else  the  same  as  though  she  were  single.  2 
Story  Hq.  Jur.  §  1395.  The  consideration  expressed  in  a 
deed  i^  prima  facie  evidence  of  its  payment,  is  equivalent 
to  a  receipt,  and  if  not  shown  to  the  contrary  is  sufficient 
Jackson  v.  McChesney,  7  Cow.  360 ;  AYood  v.  Chapin,  13 
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J^.  Y.  509;  Tallheimer  v.  Brinckoerhoft,  6  cW.  99; 
Peck  V.  Mallanes,  10  N.  Y.  509 ;  Bolton  v.  Jacks,  6  Robt. 
166;  Wood  v.  McClugham,  4  T.  ct-  C.  422.  As  between 
the  parties  the  grantor  Avould  not  be  allowed  to  shoAV  the 
consideration  expressed  in  the  deed  had  not  been  paid,  for 
the  purpose  of  destroying  it.  It  is  conclusive  as  to  the 
grantor,  and  she  is  estopped  from  impeaching  the  consid- 
eration.. 2  Barh.  Ch.  232,  267;  5  Id.  458 ;  16  Wend.  460; 
47  Barh.  212, 219;  2  Johns.  Ch.  43;  2  Hill,  557;  6  Paige  Ch. 
527.  A  deed  from  a  wife  to  her  husband  is  good  and 
valid  and  will  be  sustained  in  equity.  Winans  v.  Peebles, 
32  iV".  Y.  423.  This  case  was  reversed  because  there  was 
no  consideration  to  sustain  it  in  equity,  but  the  court  says 
it  will  be  competent  for  Peebles  to  show  on  another  trial 
that  the  conveyance  was  not  voluntary  but  given  upon  a 
consideration,  and  his  equities  will  be  to  the  extent  of  the 
consideration  paid,  and  for  the  value  of  the  improvements 
made,  &c.  See  also.  Hunt  v.  Johnson,  44  JV.  Y.  27,  and 
cases  cited;  2  Johns.  Ch.  537;  2  Roht.  119  ;  44  N.  Y.  298; 
1  Ahh.  ]^.  C.  81 ;  10  Peters  [u.  S.)  583;  7  Joh7vs.  Ch.  57  ; 
ZEdw.  Ch.  92;  76  iV.  Y.  262 

"  A  party  or  interested  person  cannot  testify  to  what 
transpired  at  an  interview  between  the  decedent  and  a 
third  person  if  the  witness  took  any  part  in  the  mter- 
view."  Morrill  on  Competency,  51,  and  cases  there  cited. 
Or  if  she  was  silent  and  her  silence  was  equivalent  to 
consent  she  would  be  incompetent.  Smith  v.  Ulman,  26 
Hun,  386. 

"  All  testimony  whether  negative  or  affirmative 
equally  affected  by  the  statute."  Morrill  07i  Competeiicy 
of  Witnesses,  54;  3  Lans.  68;  12  Hun,  169;  47  Barh.  586; 
46  Barh.  30.  "A  party  cannot  by  leaving  out  his  own  per- 
sonal share  of  a  conversation  in  which  he  participated  testi- 
fy to  such  part  of  the  conversation  as  was  had  between 
the  deceased  and  a  third  party."  Morrill  onCompetency 
of  Witnesses,  54;  Ross  v.  Harden,  42  8upr.  Ct.  427. 

The  same  is  true  where  they  frame  the  question  so  as 
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to  leave  out  the  testimony  of  the  deceased  and  deny  the 
conversation  between  herself  and  the  third  person. 

"•After  evidence  has  been  given  by  a  third  person  who 
claims  to  have  been  present,  concerning  a  personal  trans- 
action or  communication  between  a  decedent,  and  a  party 
or  interested  person,  the  latter,  in  his  own  behalf,  (A) 
may  give  evidence  of  extrinsic  facts  showing  that  no 
such  transaction  took  place,  &c.,  but  (B)  may  not  deny 
that  the  transaction  or  communication  took  place  as  testi- 
fied to  by  the  third  person."  Morrill  on  Competency,  55  ; 
Dyer  v.  Dyer,  48  Barh.  190 ;  Pinney  v.  Orth,  2  JV.  Y. 
Civ.  Pro.  1 ;  Lewis  v.  Merritt,  98  JV.  Y.  20f5 ;  McKenna 
V.  Bolger,  8  iV.  Y.  Civ.  Pro.  127 ;  Carney  v.  Wadhams,  9 
Id.  204.     .     .     . 

Section  399  was  designed  to  prevent  a  party  from 
testifying  to  any  transaction  where  the  other  party  had 
no  opportunity  to  be  sworn  and  to  give  his  version  of  the 
matter.  The  object  would  be  entirely  defeated  if,  after 
the  proof  of  a  disinterested  witness  of  a  transaction 
occurring  between  two  parties,  one  of  whom  was  deceased, 
the  party  still  alive  would  be  permitted  to  come  upon  the 
stand  and  testify   that  no  such  transaction  took  place. 

Dyer  v.  Dyer,  48  Barh.  190 "A  party  may 

testify  to  extraneous  facts  to  show  that  the  witness  testi- 
fied falsely,  but  cannot  testify  to  anything  that  passed  or 
did  not  pass  between  himself  and  the  deceased."  Pinney 
V.  Orth,  2  iV.  Y.  Civ.  Pro.  1.     .     .     . 

"  It  is  not  the  intention  of  the  Code  to  prevent  a  party 
to  a  suit  from  testifying  to  any  extrinsic  fact  that  tends 
to  contradict  a  witness  who  swears  to  a  transaction  or 
communication  had  between  such  party  and  a  deceased 
person  even  when  he  cannot  directly  testify  that  no  such 
communication  or  transaction  was  ever  had."  McKenna 
V.  Bolger,  8  Id.  127. 

In  the  case  of  Carney  v.  Wadhams  (9  W.  Y.  Civ.  Pro. 
204),  a  son  sued  the  executors  for  services  rendered  for 
deceased.     A  sister,  a  third  person,  testified  for  defendant 
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concerning  a  conversation  between  plaintiff  and  deceased. 
The  plaintiff  took  the  stand  in  his  own  behalf  and  was 
asked,  "  Was  there  a  time  when  Electa  R.  Nichols  was 
in  the  sitting-room  and  you  in  the  bed-room  with  your 
father,  and  he  asked  you  why  you  didn't  go  home,  &c.,  as 
testified  to  by  Mrs.  Kichols."  The  court  at  general 
term,  held  incompetent  under  section  829.     .     .     . 

The  object  of  section  829  is  to  deprive  the  survivor  of 
the  unfair  advantages  of  giving  his  version  of  a  matter 
when  the  other  or  adverse  person  is  dead  and  unable  to 
testify.  Card  v.  Card,  39  N.  F.  317;  Dyer  v.  Dyer,  48 
Barh.  190,  The  evidence  in  this  case  shows  that  the 
defendant  made,  executed  and  delivered  a  deed  of  these 
premises  to  her  husband  before  his  death,  and  it  was  seen 
in  deceased's  possession  before  death,  and  after  death  it 
was  found  in  his  desk  among  his  papers — all  of  which 
involves  personal  transactions  which  have  been  proven  by 
third  parties,  and  it  is  a  contradiction  of  all  those  trans- 
actions when  she  swears,  "  There  was  never  a  deed  from 
me  to  Mr.  Blaesi,  in  that  desk." 

William  E.  Wenier,  for  defendant-respondent. 

If  such  a  deed  of  conveyance  had  actually  been  made, 
to  wit :  directly  from  the  wife  to  the  husband,  it  would 
be  absolutely  void  at  law.  Johnson  v.  Rogers,  35  Hun, 
267 ;  White  v.  Wager,  25  iT.  Y.  328 ;  Winans  v.  Peebles, 
32  Id.  423.  Such  a  deed  is  equally  invalid  in  equity  un- 
less there  was  an  actual  valuable  consideration  paid  for 
the  transfer.  White  v.  Wager,  25  iT.  T.  328  ;  Winans  v. 
Peebles,  32  Id.  423.  While  in  certain  cases  equity  will 
find  a  sufficient  consideration  to  support  a  conveyance 
directly  from  husband  to  wife  the  same  rule  does  not 
obtain  in  the  case  of  a  conveyance  directly  from 
wife  to  husband,  and  in  the  latter  case  actual  valuable 
consideration  must  be  proven.  Hunt  v.  Johnson,  44  iT.  Y. 
27.     .     .     . 

In  the  case  of  a  conveyance  directly  from  wife  to 
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husband  (as  is  alleged  in  this  case)  no  presumption 
arises  that  the  expressed  consideration  Avas  paid.  There 
must  be  affirmative  proof  of  actual  consideration  paid  to 
sustain  the  deed,  and  equity  will  only  sustain  it  to  the 
extent  of  the  consideration  paid.  "Winans  v.  Peebles,  3^ 
iT.  y.  423;  White -y.  Wager,  26/6?.  328.    ... 

DwiGHT,  J. — The  action  was  by  the  heirs-at-law  of 
Jacob  Blaesi,  deceased,  to  establish  a  deed  of  conveyance 
alleged  to  have  been  made  by  the  defendant,  who  was 
his  wife,  to  the  deceased  in  his  life-time.  They  demand 
judgment  that  the  deed  be  produced,  and  that  they  be 
adjudged  owners  of  the  premises  as  such  heirs-at-law,  sub- 
ject to  the  defendant's  right  of  dower  as  widow. 

In  May,  1874,  the  deceased,  having  title,  conveyed 
the  premises,  without  consideration,  to  one  Stubenbord ; 
in  May,  1877,  he  married  the  defendant ;  in  June,  1877,  he 
procured  Stubenbord  and  wife  to  convey  the  premises  to 
the  defendant,  and  in  December,  1883,  he  died  intestate. 

In  order  to  establish  title  in  the  plaintiffs  as  heirs  of 
the  husband,  under  an  alleged  deed  from  the  wife,  which 
was  not  produced,  against  the  wife,  whose  title  was 
[^]  of  record,  and,  but  for  the  allegation  of  such  deed,  was 
undisputed,  the  burden  was  upon  the  plaintiffs  to 
establish,  by  clear  and  satisfactory  evidence,  not  only 
execution  of  the  deed  by  the  wife,  and  delivery  by  her  to 
the  husband,  but  also  an  adequate,  valuable  consideration 
for  such  conveyance,  moving  to  the  wife  and  inuring  to  her 
benefit.  So  this  court  has  said,  in  substance,  before  in  this 
case,  citing,  among  other  authorities,  Shepard  v.  Shepard, 
7  Johns.  CL  57 ;  White  v.  Wager,  26  iV^.  T.  328;  Winans 
V.  Peebles,  32  Id.  423. 

Testimony  was  given  on  the  trial  by  the  plaintiffs, 
themselves,  tending  to  show  that  such  a  deed  was  exe- 
[2]  cuted  and  delivered  by  the  defendant  to  her  hus- 
band; this  testimony  was  not  substantially  corro- 
borated in  any  particular ;   its  credibility,  in  the  light  of 
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all  the  facts  and  circumstances  of  the  case,  was  a  proper 
subject  for  the  judgment  of  the  trial  judge.  He  regards 
it  as  doubtful  in  character  and  as  not  affording  satisfac- 
tory evidence  of  either  of  the  essential  facts  which  the 
plaintiffs  were  bound  to  prove;  and  he  found  that  neither 
of  those  facts  was  established.  A  careful  review  of  all 
the  evidence  in  the  case  satisfies  us  that  these  findings  of 
fact  ought  not  to  be  disturbed. 

This  result,  if  reached  without  error  in  the  rulings  on 
the  trial,  would  of  itself  support  the  judgment.  But  we 
think  we  ought  to  go  furtlier  and  say  that,  in  our  opinion, 
there  is  no  evidence  in  support  of  the  proposition  of  fact, 
in  respect  to  a  consideration,  stated  above  as  incumbent 
upon  the  plaintiffs  to  establish. 

It  is  true,  the  testimony  already  referred  to  tended  to 
show  that  the  alleged  deed  expressed  a  consideration  of 
$1,200.  And  this  fact,  if  proved  and  left  alone,  would 
have  been  one  circumstance  tending  to  show  a  considera- 
tion paid.  But  the  circumstance  was  deprived  of  all  force 
in  that  direction,  by  the  evidence  of  the  same  witness,  who 
testified  that  the  expression  was  contained  in  the  deed. 
He  testified  that  he  dreAV  the  deed  at  the  request  of  the 
parties ;  that  he  asked  what  consideration  should  be  in- 
serted, and  that  "Mr.  Blaesi  said  he  thought  $1,200  would 
be  about  right ;  that  the  property,  after  the  other  house 
was  finished,  would  be  worth  that  much  more  that  it  was 
before."  This  plainly  shows  that  the  $1,200,  if  expressed 
in  the  deed,  did  not  represent  that  or  any  other  sum  of 
money  paid  to  the  defendant,  but  only  a  supposed  appre- 
ciation of  the  value  of  the  property,  due  to  improvements 

made  or  being  made  thereupon  by  the  deceased. 
[3]  The  only  other  evidence  said  to  bear  upon  the  ques- 

tion of  consideration  is  that  which  tended  to  show 
that  the  deceased  expended  money  on  the  property  before 
and  after  the  alleged  execution  of  the  deed.  This,  it  is 
manifest,  does  not  in  any  measure  answer  the  require- 
ments of  the  rule  in  regard  to  the  consideration  necessary 
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to  support  in  equity  a  deed  from  a  Avife  to  her  husband. 
That,  as  Ave  have  said,  must  be  a  consideration  moving  to 
the  wife  and  inuring  to  her  benefit.  Improvements  put 
upon  a  property  by  the  husband  in  expectation  of  its  con- 
veyance to  himself,  and  after  it  is  so  conveyed,  are  not  such 
a  consideration. 

If,  therefore,  the  evidence  had  established  the  execution 
and  deUvery  of  the  deed,  it  would  still  have  been  void  in 
equity  (as  at  law)  for  Avant  of  consideration  to  sujjport  it. 
This  leaves  to  be  examined  only  the  question  Avhether 
any  error  was  committed  on  the  trial,  in  the  reception  or 
exclusion  of  evidence,  Avhich  could  have  affected  the  find- 
ings to  the  prejudice  of  the  plaintiffs. 
[*]  The  exceptions  argued,  all  relate  to  rulings  under 

section  829  of  the  Code.  The  first  of  those  rulings 
admitted  the  evidence  of  the  defendant  as  to  a  transaction 
between  herself,  the  deceased,  and  Frederick  Blaesi,  one 
of  the  plaintiffs.  The  case  was  within  the  express  terms 
of  the  exception  to  the  inhibition  of  the  statute,  because 
Frederick  Blaesi  had  already  testified  m  respect  to  the  same 

transaction,  and  the  ruling  Avas,  therefore,  correct. 
[5]  The  second  exception  argued,  AA^as  to  the  admission 

of  the  ansAver  of  the  defendant  to  the  question, 
"  Avas  there  ever  a  deed  in  that  desk  from  you  to  Mr. 
Blaesi?"  Several  of  the  plaintiffs  had  testified  that,  at 
several  different  times,  they  had  seen  the  alleged  deed  in 
that  desk  which  the  defendant  testified  Avas  hers,  and 
contained  only  her  own  papers.  The  question  involved 
no  transaction  between  the  defendant  and  the  deceased, 
and  was  clearly  competent  under  the  decision  in  Lewis  v. 

Merritt,  98  iV  Y.  206. 
[«]  The  question,  "did  you  ever  appear  before  Mr. 

Luitz,  the  commissioner  of  deeds,  or  anybody  else,  to 
ackn owledge  a  deed  ?"  Avas  competent.  The  acknowledg- 
ment of  a  deed  is  no  part  of  the  contract  betAveen  the 
parties,  but  only  affords  a  mode  of  proof  of  the  contract. 
It  would  have  been  competent  for  the  defendant  to  testify 
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directly  that  she  never  acknowledged  tlie  deed  before  a 
commissioner,  as  it  would  have  been  to  testify  that  she 
never  admitted  its  execution  to  any  other  third  person, 
when  she  was  charged  with  having  made  such  admission. 

Other  exceptions  to  rulings  of  the  court  were  taken, 
but  none  are  presented  in  the  argument  of  counsel,  and, 
on  examination,  none  appear  to  require  discussion. 

The  judgment  must  be  affirmed,  with  costs. 

Bakkek,  p.  J.,  Haight  and  Bradley,  J  J.,  concurred. 


MARTIN  AND  Another,   Appellants,   v.  ERIE   PRE- 
SERVING CO.,  Respondent. 

Supreme   Court,    General    Term,    Fifth    Department, 
April,  1888. 

§  538. 
Pleading — WTun  answer  may  he  stricken  out  as  shnm. 

Where  an  answer  contains  a  general  denial  of  the  cause  of  action  set 
up  in  the  complaint  and  is  duly  verified,  it  cannot  be  striclten  out  as 
sham. 

It  seems,  that  where  an  answer  contains  an  affirmative  defense  in  avoid- 
ance, it  may,  upon  proof  by  affidavits  that  it  is  false,  be  stricken  out 
as  sham,  but  that  this  rule  does  not  apply  where  the  defendant  is  a 
corporation. 

If  a  corporate  defendant  dispute  a  cause  of  action  set  up  in  a  complaint 
it  may  by  its  answer  deny  the  same  on  information  and  belief. 

Where,  in  an  action  against  a  corporation  upon  a  judgment  recovered 
against  it  in  a  court  of  another  State,  the  answer  consists  of  a  general 
denial  upon  information  and  belief  of  the  cause  of  action,  it  can- 
not be  stricken  out  as  sham. 

(Decided  April  14,  1888.) 

Appeal  by  plaintiffs  from  an  order  of  the  Erie  county 
special  term,  denying  a  motion  made  by  them  to  strike 
out  the  answer  of  the  defendant  as  sham. 
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This  action  was  brought  to  recover  the  sum  of 
$1,318.30,  with  interest  from  May  26,  1887,  upon  a  judg- 
ment for  that  amount  recovered  on  said  day  by  the 
plaintiffs  against  the  defendants  in  the  district  court  of 
the  county  of  Arapahoe,  in  the  State  of  Colorado.  The 
answer  of  the  defendant  denied  "upon  its  information 
and  belief  .  .  .  each  and  every  allegation  in  the 
complaint  of  the  said  plaintiffs  contained,"  and  was  veri- 
fied by  the  president  of  the  defendant. 

After  the  service  of  this  answer,  the  plaintiffs  moved 
to  strike  out  said  answer  as  sham  upon  affidavits  showing 
that  the  proceedings  in  this  case  and  to  which  were  an- 
nexed an  exemplified  copy  of  the  judgment  record  in  the^ 
action  brought  in  Colorado,  from  which  it  appeared  that, 
the  defendant  appeared  and  answered  in  that  action  and 
that  upon  the  issues  joined  thereby,  the  action  was  tried 
before  the  court  without  a  jury,  a  jury  being  waived,  and 
the  judgment  here  sued  upon,  rendered. 

Herbert  P.  Bissell  ( Bissell^  Sicard,  Brundage  c&  Bissell 
attorneys),  for  plaintiffs-appellants. 

In  an  action  on  a  foreign  judgment  recovered  in  an 
action  in  which  the  defendant  appeared  and  answered,  an 
answer  denying  upon  information  and  belief  all  allegations 
of  the  complaint  is  sham,  and  should  be  stricken  out  on 
notion.  Roblin  v.  Long,  60  IIoio.  Pr.  200;  Beebe  v. 
Marion,  17  Ahh.  Pr.  194;  Richardson  v.  Wilton,  ti  Sanf, 
708  .  .  .  In  an  action  on  a  foreign  judgment, 
every  presumption  is  in  favor  of  the  jurisdiction  of  the 
foreign  court,  and  the  facts  which  negative  its  jurisdiction 
must  be  fully  set  out  in  the  answer.  Pringle  v.  Wool- 
worth,  12  Week.  Dig.  555.  .  .  .  Eeebe  v.  Marion, 
«wj9r«;  Ray -y.  Rowley,  1  TTim,  614;  Cassidy  v.  Leitch, 
2  Abb.  iV.  6.  315.  .  '  .  .  A  judgment  by  a  court  of 
general  jurisdiction  in  any  state  of  the  Union  is  equally 
conclusive  upon  the  parties  in  all  other  States  as  in  the 
state  in  which  it  was  rendered.  Pringle  v.  Woolworth^ 
Vol.  XIV.— 15. 
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supra;  .  .  .  Roblin  v.  Long,  s%ijpra;  Beebe  v.  Ma- 
rion, supra  ;  Cassidy  v.  Leitch,2  Ahh.  N.  C.  315 ;  Ray  v. 
Rowley,  1  Hun^  614.     ...  ~ 

An  answer  is  sham  which  consists  entirely  of  denials 
entirely  upon  information  and  belief  of  facts,  the  truth  or 
falsity  of  which  is  presumptively  and  necessarily  within 
the  defendant's  own  knowledge.  Sherman  v.  Boehm,  7 
N.  Y.  Civ.  Pro.  34  and  note ;  Fallon  v.  Durrant,  60  IIow. 
Pr.  178 ;  Byrne  v.  Benton,  3  Monthly  Law  Bull.  100 ; 
Swinburne  u  Stockwell,  58  IIo^c.  Pr.  312;  Ketcham  v. 
Zervega,  1  E.  D.  Smith,  553 ;  Hance  v.  Rumming,  2  Id. 
48;  Edwards  v.  Lent,  8  How.  Pr.  28.  Such  an  answer  may 
be  stricken  out  though  verified.  People  v.  McCumber,  18  iV. 
Y.  321 ;  McCarty  ^^  O'Donnell,  7  BoU.  341 ;  Kay  v.  Whit- 
taker,  44  N.  Y.  565 ;  Roome  -y.  Nicholson,  8  Ahh.  Pr. 
JSr.  S.  343  ;  Claflin  v.  Griffin,  8  Bosw.  689  ;  Manufac- 
turers' Bank  v.  Hitchcock,  14  IIow.  Pr.  406 ;  Booneh 
Code  Pleading.,  §  62  and  252  and  cases  there  cited ;  Eliza- 
bethport  Manufacturing  Co.  n.  Campbell,  13  Ahh.  Pr. 
86 ;  Lawrence  v.  Derby,  15  Ahh.  Pr.  346,  rwte;  Bliss  on 
Code  Pleading,  §422;  Kay  ^^  Churchill,  li>  Ahh.  N.  C.  83. 
The  case  of  Wayland  v.  Tysen  (45  N.  Y.  281)  is  dis- 
tinguishable from  the  case  at  bar,  for  there  we  find  a  posi- 
tive denial  on  knowledge,  the  court  distinctly  placing  a 
refusal  to  strike  out  on  the  ground  that  the  defense  was 
the  old  general  issue,  and  prosecution  for  perjury  would 
be  the  proper  remedy  for  falsity.  The  case  of  Thompson 
-y.  Erie  R.  R.  (45  N.  Y.  468)  is  distinguishable  for  the 
same  reason.  The  cases  of  Roby  v.  Hallock  (5  Ahh.  N.  C. 
86);  Stenti  v.  Continental  Nat.  Bank  (5  /6?.88);  Schultze  v. 
Rodewald  (1  Ahh.  N.  C,  365),  and  others,  where  the  courts 
have  refused  to  strike  out  answers,  are  distinguishable 
from  the  case  at  bar.  "While  holding  that  denials  may  be 
made  on  information  and  belief,  they  do  not  hold  that 
false  answers,  although  verified,  cannot  be  stricken  out ; 
nor  do  they  hold  that  a  defendant  can  deny  upon  inform- 
ation and  belief  facts,  the  truth  or  falsity  of  which  is  pre- 
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sumptively  and  necessarily  within  defendant's  own  know- 
ledge. In  the  case  of  Tripp  v.  Daball  (11  JT.  Y.  Cw. 
Pro.  112)  the  latest  authority,  the  answer  denied  posi- 
tively the  indebtedness  on  the  judgment.  ...  A  sham 
answer  is  one  that  is  false  in  fact,  although  perhaps  good 
in  form.  It  may  be  stricken  out  on  proof  of  its  falsity, 
and  that  it  is  not  pleaded  in  good  faith.  "Walker  v.  Hew- 
itt, 11  How.  Pr.  395 ;  People  v.  McCumber,  18  N.  T. 
315 ;  Corbett  v.  Eno,  13  Alh.  Pr..,  65,  and  cases  above 
<3ited. 

The  defendant  in  his  answer  in  this  action  denies 
upon  information  and  belief  the  copartnership  of  the 
plaintiffs.  It  admitted  said  copartnership  in  the  origi- 
nal action  in  Colorado.  The  defendant  denies  upon 
information  and  belief  its  own  incorporation.  The  Code 
{§  1776)  requires  an  affirmative  allegation  that  the 
defendant  is  not  a  corporation  in  order  to  put  the  plaintiff 
to  proof  of  the  incorporation.  Bengston  v.  Thing  valla  S. 
S.  Co.,  3  N.  Y.  Civ.  Pro.  263.  It  admits  the  incorpora- 
tion in  the  verification  immediately  following  the  answer, 
where  Benjamin  Fenton  swears  "  that  he  is  the  president 
of  the  above  named  defendant,  Erie  Preserving  Co.,  a 
corporation."  It  admitted  the  incorporation  in  the  orig- 
inal action  in  Colorado ;  the  defendant  had  not  informa- 
tion and  belief  on  which  to  deny  the  recovery  of  the 
judgment.  The  judgment  was  recovered  after  a  trial 
upon  the  merits  at  which  the  defense  was  conducted  by 
the  .defendant's  attorneys.  The  defendant  since  the  com- 
mencement of  this  action  has  made  a  motion  in  the  for- 
■eign  court  to  set  aside  the  judgment  and  for  a  new  trial, 
which  motion  was  denied  prior  to  the  service  of  the 
■defendant's  answer.  There  seems  to  be  a  conflict  of 
a;Uthority  as  to  the  sufficiency  of  an  answer  in  this  form; 
but  it  would  now  seem  to  be  settled  that  the  form  of  the 
answer  is  good.  Wood  v.  Raydure,  9  N.  Y.  Civ.  Pro.  96.  But 
in  that  case,  the  court,  Haight,  J.,  says :  "  The  party  plead- 
ing, if  he  has  personal  knowledge,  is  required  to  make  his 
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allegations  upon  personal  knowledge,  or  if  he  is  answer- 
ing, and  has  personal  knowledge  of  the  subject  matter 
alleged  in  the  complaint,  his  denial  must  be  on  personal 
knowledge."  But  even  if  the  answer  in  this  case  is  good, 
in  form  it  is  nevertheless  false,  and  should  be  stricken  out 
as  sham  under  section  538  of  the  Code  of  Civ.  Pro.  Upon  a 
motion  made  upon  affidavits  to  strike  out  an  answer  con- 
taining denials,  where  it  is  satisfactorily  proved  that  the 
denials  are  false,  the  court  may  strike  out  the  answer  as 
false.  Sherman  v.  Boehm,  7  iT.  Y.  Civ.  Pro.  34;  Peo- 
ple V.  McCumber,  18  iV.  Y.  315 ;  Elizabethport  Manu- 
facturing Co.  V.  Campbell,  13  Ahh.  Pr.  86 ;  Willet  v. 
Metropolitan,  2  Bosw.  678;  Darrow  v.  Miller,  5  How^ 
Pr.  247,  and  cases  above  cited.  Where  the  answer  con- 
sists of  denials  made  upon  information  and  belief,  and  a 
motion  is  made  on  affidavits  of  those  who  must  necessarily 
be  ossessed  of  the  requisite  knowledge  as  to  the  truth  of 
the  denials,  and  the  defendant  does  not  show  the  sources 
of  he  information,  or  anything  tending  to  shoAV  the  possi- 
bility of  his  allegations  being  true,  the  answer  wiU  be 
stridden  out  as  sham.  McCarty  v.  O'Donnell,  7  Rdbt.  341 '; 
Manufacturers'  Bank  of  Rochester  -y.  Hitchcock,  14  IIow. 
Pr.406;Peoplev.  McCumber,  18  iV.  J".,  315.  .  .  .  The 
mo':!on  was  not  waived  or  barred  by  the  service  of  notice 
of  trial.  Beebe  v.  Marion,  17  Ahh.  Pr.  194 ;  Kellog  v. 
Baker,  15  Id.  286  ;  Belden  v.  Devoe,  12  Wend.  223  ;  Brews- 
ter V.  Hall,  6  Cow  34 ;  1.  In  Beebe  -y.  Marion,  the  court, 
RjBrKTsoN,  J., says:  "The  plaintiff  was  not  barred  from 
making  the  motion  by  having  noticed  the  issues  for  trial ; 
but  was  entitled  to  the  earliest  disposition  of  a  sham  defense 
he  could  get."  2.  Section  538  of  the  Code  does  not  limit 
such  a  motion  to  those  cases  in  Avhich  no  notice  of 
trial  has  been  served.  3.  .The  defendant  should  be 
required  to  assign  conclusive  reasons  for  an  objection  so 
clearly  technical.  4.  "While  noticing  a  cause  for  trial 
may  be  a  fatal  objection  to  a  motion  to  make  an  answer 
more  definite,  it  is  not  an  objection  to  a  motion  to  strike. 
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out  an  answer  as  sham.     Kellogg  v.  Baker,  15  Ahh.  Pr. 
286  ;  Popperman  v.  Barr,  N.   Y.  Daily  Beg.,  April  28, 

1884. 

George  M.  Osgoodby,  for  defendant-respondent. 

Giving  notice  of  trial  was  a  distinct  waiver  of  right  to 
make  this  motion  to  strike  out  the  answer  as  sham. 
Esmond  v.  Yan  Benschoten,  5  How.  Pr.  44;  N.  Y.  Ice  Co. 
^.JSTorthwesternlns.  Co.,  12  J.J5.  Pr.  H;  Persse  &  Brooks 
Paper  Works  v.  Willet,  14  Id.  119 ;  Roosa  v.  Saugerties, 
<fec.,  8  How.  Pr.  237;  Barber -y.  Bennett,  4  xS^^^Tit^f.  T05 ; 
General  Pules  of  Practice,  32 ;  Low  v.  Graydon,  14  Ahb. 
Pr.  443.     .     .     . 

The  answer  served  was  allowable  under  the  Code,  was 
verified  in  accordance  with  the  practice,  was  not  sham, 
and  could  not  be  stricken  out  under  the  circumstances  and 
facts  shown  by  the  moving  papers.  Code  Civ.  Pro.  §  500 ; 
Roby  v.  Hallock,55  How.  Pr.  412;  S.  C,  5  Ahh.  yY.  C. 
86 ;  ISTewberger  v.  Webb,  24  Hun,  347 ;  Smith  v.  Gratz, 
59  How,  Pr.  274 ;  Henderson  v.  Manning,  5  N.  Y.  Civ. 
Pro.  221;  Stent  v.  Continental  Bank,  5  Ahh.  iY.  C.  88. 
""The  court  has  no  power  to  strike  out  as  sham,  an 
answer  consisting  of  a  general  denial  of  the  material  alle- 
gations of  the  complaint."  Way  land  v.  Tysen,  45  iY  Y. 
281.     ... 

A  verified  complaint  is  not  proof  of  the  falsity  of  an 
answer.  Kellogg  v.  Baker,  15  Ahh.  Pr.  286.  The  last 
case  also  holds  that  it  is  a  fatal  objection  to  a  motion  to 
make  an  answer  more  definite,  that  the  plaintiff  has 
noticed  the  issues  for  trial,  although  the  case  of  Beebe  v. 
Marion,  17  Ahh.  Pr.  195,  where  the  notice  of  motion  was 
served  May  3,  and  a  notice  of  trial  served  May  14, 
that  such  notice  of  trial  did  not  waive  the  motion ;  but  see 
Bowen  v.  Bissell,  6  '^end.  510,  where  it  was  held  that  an 
affidavit  of  merits  was  sufficient  to  resist  a  motion  to  strike 
out  a  plea  as  false,  where  there  was  no  intricacy  in  the 
defense  interposed.  In  Tripp  v.  Daball  (11  H.  Y.  Civ. 
Pro.  112)  the  complaint  alleged  personal  service  of  process 
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on  defendant,  etc.;  a  motion  "was  made  to  strike  out  part 
of  answer  as  frivolous  and  part  as  sham,  which  was 
denied.  The  answer  herein  puts  in  issue  every  allegation 
which  the  answer  therein  did.  The  answer  cannot  be 
called  sham,  for  it  answers  in  the  language  of  the  Code, 
and  as  authorized  by  the  law,  and  upon  it  the  defendant 
has  a  constitutional  right  to  a  determination  of  the  issues 
by  a  jur3^  See  Kichols  v.  Jones,  6  JIow.  Pr.  355,  and 
note  at  p.  360. 

"  The  answer  cannot  be  stricken  out  as  sham  although 
shown  by  affidavits  to  be  false."  Thompson  v.  Erie  R. 
R.,  45  iT.  Y.  468 ;  Farmers'  Nat.  Bank  v.  Leland,  50  Id. 
673;  Mayor,  &c.  v.  James,  17  Iluriy  588;  Lidgerwood  Mfg. 
Co.  v.  Baird,  6  JV.  Y.  Civ.  Pro.  54 ;  Brotherton  v.  Downey, 
21  ITun,  436;  Musgrove  v.  Mayor,  &c.,  51  iV.  Y.  Sttpr. 
528.  The  allegations  of  the  moving  papers  are  fully  met 
by  the  opposing  papers,  even  to  those  parts  which  are 
objectionable  as  being  inadmissible  as  before  stated  ;  and 
taking  all  of  the  statements  of  the  moving  papers  together, 
no  case  is  made  upon  which  an  order  to  strike  out  defend- 
ants' answer  as  sham,  could  be  legally  based.  See  Tripp 
uDaball,  11  iT.  Y.  Ch.  Pro.  112. 

Barkkr,  p.  J. — The  answer  contained  a  general  denial 
of  the  cause  of  action  set  up  in  the  complaint,  and  the  same 
was  duly  verified.  Such  an  answer  cannot  be  stricken  out 
as  sham.  The  system  of  pleading  authorized  by  the  Code 
permits  the  defendant  to  deny  by  answer  the  plaintiff's 
alleged  cause  of  action,  and  thus  call  upon  him  to  make 
common  law  proof  on  the  trial  of  the  issue  of  the  facts 
alleged  constituting  his  caus3  of  action.  (Wayland  r. 
Tysen,  45  iV.  Y.  281;  Thompsons.  Erie  R.  Co.,  45  Id. 
468;  Farmers'  National  Bank  v.  Leland,  50  Id.  673;  Broome 
County  Bank  v.  Lewis,  18  Wend.  565). 

The  plaintiff  contends  that  these  cases  are  not  applicable 
where  the  denial  of  the  alleged  cause  of  action  is  made 
upon  information  and  belief,  and  the  facts  alleged  as  con- 
stituting the  plaintiff's  cause  of  action  are  necessarily  within 
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the  defendant's  personal  knowledge,  and  claims  that  in  such 
cases  it  may  be  shown  by  affidavit  that  the  answer  is  false, 
and  for  that  reason  it  should  be  stricken  out  as  sham.  This 
position  is  applicable  where  the  answer  contains  an  affirm- 
ative defense  in  avoidance  of  a  recovery,  and  in  such  cases 
it  may  be  shown  by  affidavit  that  the  answer  is  false,  and 
it  may  be  stricken  out,  and  for  that  reason,  as  sham. 

But  if  it  should  be  conceded  that  the  general  rule  is  as 
contended  for  by  the  counsel  for  the  plaintiff  in  actions 
against  persons,  it  does  not  apply  in  cases  where  a  corpo- 
ration is  the  defendant  making  a  denial  upon  information 
and  belief.  The  answer  by  a  corporation  may  be  verified 
by  one  of  its  officers,  and  in  the  form  here  used.  It  is  not 
to  be  supposed  that  the  officers  of  the  corporation  having 
charge  of  its  affairs,  have  personal  knowledge  of  all  of  its 
business  transactions.  If  a  corporation  dispute  the  cause 
of  action  set  up  in  the  complaint,  it  may,  by  its  answer, 
deny  the  same  information  and  belief;  otherwise  it  might 
not  be  able,  in  many  instances,  to  serve  a  verified  answer. 
If  the  officer  making  the  verification  does  not  have  per- 
sonal knowledge  that  the  allegations  in  the  complaint  rel- 
ative to  the  cause  of  action  are  false  and  untrue,  he  would 
place  himself  in  a  position  of  great  peril  in  making  the 
affidavit  of  verification,  should  the  answer  contain  a  posi- 
tive denial  of  the  cause  of  action.  It  is  declared  in  section 
524,  that  unless  the  allegations  in  a  pleading  are  stated  to 
be  on  information  and  belief  of  a  party,  they  must  be 
regarded  for  all  purposes,  including  a  criminal  prosecution, 
as  having  been  made  upon  the  personal  knowledge  of  the 
person  verifying  the  pleading. 

The  exempHfied  copy  of  the  record  produced  on  the  mo- 
tion does  not  show  that  process  in  the  action  was  served  on. 
the  defendant,  but  it  contains  a  recital  that  the  defendant 
appeared,  by  an  attorney,  and  answered.  That  portion  of 
the  record  may  be  disproved  by  the  defendant  by  competent 
evidence,  and  it  may  also  show  that  the  district  court  in 
which  the  judgment  was  rendered  did  not  have  jurisdic- 
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tion  over  the  subject  matter  which  constituted  the  plaint- 
iff's cause  of  action. 

Order  affirmed,  with  $10  costs  and  disbursements. 

Haight,  Bradley  and  Dwight,  JJ.,  concurred. 


THALHEIMER,   Appellant,  v.  HAYES  and  another. 

PICKARD     AND     Others,     Judgment-Creditors,   Re- 
spondents. 

FRANKEL,  Appellant,  v.  HAYES  and  another. 

PICKARD     AND     others,     Judgment-Creditors,      Re- 
spondents. 

Supreme  Court,  General    Term,  Fifth    Department, 
April,  1883. 

§§  682,  et  seq. 
Attachment —  vacation  of,  on  motion  of  judgment-creditor — laches. 

Where  attached  property,  by  order  of  the  court  and  with  consent  of  all 

the  parties,  was  sold  by  the  sheriff  and  the  proceeds  deposited  under 

the  direction  of  the  court, — Held,  that   this  did   n6t  prejudice   the 

rights  of  creditors  who  obtain  judgments  and  executions  subsequent 

to  such  sale.     ['] 

Laches  without  legitimate  excuse  furnishes  some  reason  for  denying  a 
motion  by  a  judgment-creditor  to  set  aside  attachments  for  irregu- 
larity; but  where  the  motion  is  made  upon  the  merits,  the  rule  of 
diligence  applicable  to  cases  of  irregularity  merely,  is  not  necessarily 
controlling. 

Where  a  motion  is  made  by  a  judgment-creditor  to  vacate  an  attach- 
ment upon  the  property  of  his  debtor  before  the  application  thereof, 
in  payment  of  the  judgment  in  the  action  in  which  the  attachment  was 
granted,  and  it  appeared   that  the  motion  was  made  nearly  three 
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years  after  the  creditors  had  issued  execution  upon  their  judg- 
ments, and  one  and  one-half  years  after  the  attaching  creditors  had 
recovered  judgment  and  issued  execution,  but  it  also  appeared  that 
the  moving  creditors  had  delayed  making  the  motion  until  an  appeal 
from  an  order  vacating  the  attachment  upon  motion  of  another 
creditor  had  been  determined, — Held,  that  the  charge  of  laches  was 
not  available  as  an  objection  to  the  motion. 

Instance  of  a  case  in  which  an  attachment  was  properly  vacated 
upon  the  merits. 

{Decided  April  14,  1888.) 

Appeal  by  plaintiff  in  each  case  from  an  order  of 
the  Monroe  county  special  term  vacating  attachments 
issued  therein. 

These  actions  were  commenced  and  attachments  issued 
therein  against  the  property  of  the  defendants,  on  July  T, 
1884.  On  the  same  day  the  property  6f  the  defendants 
was  seized  by  the  sheriff.  The  defendant  Hayes  appeared 
a-nd  defended  the  actions,  and  judgments  were  recovered 
in  the  action  brought  by  Yette  Thalheimer  on  November 
13, 1885,  for  $5,449.07, and  in  the  action  brought  by  Salie 
Erenkel  on  December  2,  1885  for  $2,869.91.  Thereafter 
executions  was  duly  issued  on  said  judgments,  which,  at 
the  time  of  making  the^e  motions,  were  still  in  the  hands 
of  the  sheriff.  On  July  8,  1884,  an  execution  was  issued 
to  the  sheriff  of  Monroe  county  upon  a  judgment  recovered 
against  the  defendants  by  Susselia  Hayes,  wife  of  one  of  the 
defendants,  for  $13,479.24,  under  which  the  sheriff  levied 
upon  the  stock  of  goods  seized  under  plaintiff's  attachments 
herein.  Thereafter,  on  July  11, 1884,  a  motion  made  by 
Susselia  Hayes  as  subsequent  lienor  to  vacate  the  plamtiff's 
attachments  was,  by  order  of  the  court,  adjourned  to  July 
12,  and  the  sheriff  of  Monroe  county  was  directed  to  forth- 
with sell  the  merchandise  and  fixtures  levied  on  by  him 
and  held  under  the  attachments  and  under  the  execution 
of  Susselia  Hayes,  and  to  pay  the  proceeds  of  such  sale, 
less  his  fees,  into  the  Monroe  County  Savings  Bank,  to 
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abide  the  further  order  of  the  court.  Thereafter,  pur- 
suant to  such  order,  the  sheriff  sold  such  property,  and, 
on  September  14,  1884,  paid  the  proceeds  thereof  into  said 
bank.  Thereafter,  on  February  23,  1886,  a  motion  of 
Susselia  Hayes  to  vacate  the  plaintiffs'  attachments  was 
granted  by  the  special  term  of  the  supreme  court  held 
in  Monroe  county,  and  orders  to  that  effect  duly  entered. 
The  plaintiffs  appealed  from  said  orders  to  the  general 
term  of  the  supreme  court,  where  an  order  of  affirmance 
was  entered  on  November  30, 1886.  From  this  order  an 
appeal  was  taken  to  the  court  of  appeals,  but  was  never 
argued.  On  March  25, 1887,  the  plaintiffs  in  these  actions 
and  Susselia  Hayes  made  a  compromise  or  settlement 
between  themselves, whereby  Susselia  Hayes  was  permitted 
to  withdraw  from  the  moneys  deposited  in  the  Monroe 
County  Savings  Bank,  the  amount  of  her  judgment, 
which  she  did,  and  executed  a  satisfaction  thereof.  Sub- 
sequently, upon  affidavits  proving  these  facts,  A.  Pickard^ 
Maurice  Einstein,  and  other  judgment-creditors  of  the 
defendants  herein,  who  had  issued  execution  upon  their 
judgments  to  the  sheriff  of  Monroe  county  which  were 
still  held  by  him,  moved  to  vacate,  upon  the  merits,  the 
attachments  issued  in  the  actions  above  entitled.  This 
motion  was  granted  at  special  term,  and  this  appeal  taken, 
by  plaintiffs. 

Other  facts  appear  in  the  opinion. 

J.  &  Q.   Van  Vborhis,  for  plf^intiffs-appellants. 

The  moving  parties  by  their  laches  have  lost  the  right 
to  make  this  motion.  A  motion  to  vacate  an  attachment 
must  be  made  within  a  reasonable  time.  If  an  attach- 
ment is  obtained,  upon  any  untenable  ground,  it  is  irreg- 
ular, and  one  of  the  most  familiar  principles  of  legal  prac- 
tice IS  that  motions  founded  on  irregularity  must  be  made 
promptly.  Persse  &  Brooks  Paper  Works  v.  Willett,  14 
Ahh.  Pr.  119.  The  rule  there  laid  down,  is  "  that  irregu- 
larities in  any  ,of  the  proceedings  in  an  action  must  be 
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taken  advantage  of,  if  at  all,  immediately  after  the 
irregularity  is  discovered.  ...  If  the  objec- 
tion, therefore,  is  not  promptly  taken,  it  is  deemed 
to  be  waived."  In  Lawrence  v.  Jones,  15  Ahh.  Pr. 
110,  an  attachment  was  issued  based  on  the  non-residence  of 
the  debtor,  when  in  fact  he  was  a  resident  of  the  State.  A 
motion  to  vacate  the  attachment  was  not  made  until  after 
two  months  had  elapsed,  when  it  was  denied,  solely  on 
the  ground  of  laches.  The  court  held,  that  a  motion  to 
vacate  an  attachment,  on  the  ground  that  the  affidavit 
falsely  stated  the  debtor  to  be  a  non-resident,  was  a 
motion  for  irregularity,  and,  as  the  defendant  had  allowed 
two  months  to  pass  without  making  the  motion,  it  was 
held  that  he  had  waived  it.  On  the  general  p4*inciple  we 
cite  also  Patterson  -y.  Graves,  11  Hoio.  Pr.  91.  "We 
have  not  omitted  to  notice  section  682  of  the  Code, 
which  provides  that  a  motion  to  vacate  an  attachment 
ma}'^  be  made  at  any  time  before  the  actual  appli(jation  of 
the  attached  property.  Before  that  section  was  passed, 
it  was  held  that  a  motion  to  vacate  an  attachment  could 
not  be  made  after  judgment.  Schiebv.  Baldwin.  22  How. 
Pr.  278 ;  Syracuse  City  Bank  v.  Coville,  19  How.  385 ; 
Spencer  v.  Rogers  Locomotive  Works,  13  Abb.  Pr.  180. 
Section  682  of  the  Code,  properly  construed,  means  that 
the  motion  may  now  be  made  after  judgment,  in  a  proper 
case.  It  was  not  intended  to  excuse  laches  in  making 
the  motion.  When  a  party  has  sat  by,  with  full  knowledge 
of  the  case,  and  allowed  the  plaintiffs  to  spend  a  thousand 
dollars  in  perfecting  their  lien,  and  made  no  sign,  and 
gave  no  indication  of  any  intention  to  claim  that  the 
attachment  was  irregular,  he  must  be  deemed  to  have 
waived  his  right  to  make  the  motion.  Such  is  the  rule  in 
all  cases.  Any  other  rule  would  be  inequitable  and  bar- 
barous. 

Oarlock  &  Beach,  for  judgment-creditors,  respondents. 
Picard,  Goorman  and  others,  having  judgments  and 
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existing  executions,  have  liens  entitling  them  to  maintain 
motions  to  set  aside  and  vacate  the  respective  attach- 
ments of  the  plaintiffs.  So  held  by  Justice  Dwight  at 
]SIovember,  1886,  Monroe  Special  Term,  affirmed  at 
General  Term,  45  Jlun,  588 ;  9  iV.  T.  State  Bep, 
666 ;  and  which  has  lately  been  affirmed  by  the  Court  of 
Appeals.  These  subsequent  lienors  are  entitled  to  main- 
tain the  motion  to  vacate  the  attachments,  under  section 
682  Code,  at  any  time  before  actual  application  of  the 
attached  property,  or  the  proceeds  thereof,  to  the  pay- 
ment of  a  judgment  recovered  in  the  action.  This 
extends  the  time  to  the  actual  application  of  the  proceeds. 
"Woodmansee  v.  Rogers,  82  JV.  Y.  88,  holds  that  while  the 
property  remains,  before  it  has  been  transferred  to  the 
plaintiff,  or,  in  case  of  a  sale,  before  its  proceeds  have  gone 
to  him,  it  is  possible  for  the  court  to  control  and  deter- 
mine the  liens  upon  it,  fixing  their  order  and  enforcing 
their  payment  on' the  one  hand  or  discharging  or  remov- 
ing them  on  the  other.  See  opinion  of  Davis.  J.,  at 
general  term,  in  same  case  20  Ifun,  285.  Rupert  v.  Haug, 
1  JV.  Y.  Civ.  Pro.,  411,  holds  section  682  is  the  express 
authority  under  which  a  subsequent  lienor,  as  well  as  the 
defendant,  may  move  to  vacate  the  warrant  of  attach- 
ment, and  the  motion  may  be  made  at  any  time  before 
the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered 
in  the  action. 

Bradley,  J. —  In  December,  1881,  Jonas  Goodman 
retired  from  the  firm  of  Hays,  Thalheimer  &  Co.,  leaving  in 
business  the  defendants,  who  thereafter  continued  it  in  the 
firm  name  of  Hays  &  Thalheimer,  until  July  7,  1884, 
when  the  attachments  issued  in  these  actions  were  levied 
upon  their  property,  which  consisted  mainly  of  a  stock  of 
goods  in  a  wholesale  clothing  store  at  Rochester,  N,  Y. 
The  firm  was  then  insolvent,  and  the  attachments  were 
issued  upon  the  ground  that  the  defendants  had  disposed  of 


CIVIL  PKOCEDUKE  REPOKTS.  23T 

Th  ilheimer  v.  Hayes. 

and  secreted  and  were  about  to  dispose  of  and  secrete  their 
property  with  intent  to  defraud  their  creditors.  The  affi- 
davits upon  which  they  were  issued  were  sufficient  to  sup- 
port the  attachments,  as  was  held  by  the  court  upon  mo- 
tions made  by  the  defendants  and  some  of  their  creditors 
to  set  them  aside.  The  order  in  question  was  made  upon 
motion  noticed  for  hearing  in  April  and  heard  in  June, 
1887,  upon  affidavits  furnished  by  the  moving  party  as 
well  as  those  which  procured  the  issuing  of  the  attach- 
ments. The  controversy  presented  by  the  papers  in  its 
general  features  is  not  new  in  this  court.  It  has  been  here 
on  appeals  from  former  orders  vacating  the  attachments, 
issued  in  these  actions,  and  in  an  action  brought  by  Ignatz 
Thalheimer  against  the  same  defendants  on  motion  of  Mrs. 
Hays,  their  judgment  creditor.     3  JV.  Y.  State  Rep.  441 ; 

43  Hun,  639. 
[1]        Early  in  the  progress  of  the  contest,  and  on  July  25^ 

1884,  with  the  consent  of  the  parties  then  engaged  in 
it,  and  the  sanction  of  the  court,  the  attached  property  was 
sold  by  the  sheriff  for  $20,000,  and  the  proceeds  deposited 
as  directed,  which,  as  has  already  been  held  by  this  court, 
did  not  prejudice  the  rights  of  those  creditors  wha 
obtained  judgments  and  executions  subsequently  to  such 
sale  (Thalheimer  v.  Hays,  9  if.  Y.  State  Rep.  665). 

It  is  contended  by  the  plaintiff's  counsel  that  the  moving 
parties  are  chargeable  with  laches,  and  for  that  reason 

their  motion  should  be  denied.  The  motion  was 
[2]        made   nearly  three   years  after  their   executions 

were  issued,  and  about  one  year  and  a  half  after  the 
plaintiffs  obtained  their  judgments  and  issued  their  exe- 
cutions. If  the  purpose  of  the  motion  was  to  set  aside 
the  attachments  for  irregularity  the  lapse  of  time  without 
the  aid  of  a  legitimate  excuse  would  furnish  some  reason 
for  the  charge  of  laches  (Lawrence  v.  Jones,  15  Ahh. 
Pr.  110  ;  Persse  &  Brooks  Paper  Works  v.  Willet,  14  Id. 
119;  Pattersons.  Graves,  11  How.  Pr.  91). 

And  it  was  formerly  held  that  a  motion  to  vacate  an 
attachment  could  not  be  effectually  made  after  the  recovery 
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of  judgment  in  the  action  in  whicli  it  issued  (Spencer  v. 
Rogers  L.  Works,  13  AhK  Pr.  180). 

But  the  right  to  make  such  motions  has  been  extended 
to  persons  who  have  acquired  a  lien  junior  to  that  of  an 
attachment,  by  the  statute,  which  provides  that  the 
defendant,  or  a  person  who  has  acquired  a  lien  upon  his 
property  after  it  was  attached,  may,  at  any  time  before  the 
actual  application  of  the  attached  property  or  its  proceeds 
to  the  payment  of  the  judgment  in  the  action,  apply  to 
vacate  the  attachment  {Code  Civ.  Pro.  §  682). 

The  motion  under  consideration  was  made  on  the  merits, 
and,  therefore,  the  rule  of  diligence  applicable  to  cases  of 
irregularity  merely  is  not  necessarily  controlling  in  the 
case  at  bar.  The  moving  parties  assert,  as  the  reason  for 
their  delay  in  moving  to  discharge  the  attachments,  that 
the  motion  of  Mrs,  Hays,  which  was  granted,  was  pending 
and  not  finally  disposed  of  in  the  court  of  appeals  until 
the  spring  of  IBS 7,  when,  by  arrangement  between  the 
parties  to  it,  the  order  Avas  treated  as  effectual,  and  she 
was  permitted  to  take  the  amount  of  her  judgment  from 
the  fund. 

This,  in  view  of  the  circumstances  stated  in  the  affidavits 
in  that  respect,  w^ould  seem  to  be  a  reason  for  not  sooner 
taking  the  proceeding.  And,  since  the  statute  before 
referred  to,  this  right  to  make  the  motion  for  such  relief 
seems  to  exist  as  long  as  the  attached  property  or  its  pro- 
ceeds remain  actually  unapplied  to  the  payment  of  the 
judgment  in  the  action.  That  had  not  been  done,  and, 
this  motion  having  been  made  on  the  merits,  we  think  the 
charge  of  laches  is  not  available  as  an  objection  to  the 
motion  (Woodmansee  v.  Rogers,  82  iT.  Y.  88;.  affirm- 
ing 20  Run,  285). 

The  question,  therefore,  is  whether  or  not  the  con- 
clusion of  the  special  term  was  fairly  justified  by  the  facts 
presented  by  the  affidavits.  The  affidavits  used  in  sujv 
port  of  the  application  for  the  attachments  fairly  required 
the  inference  of  a  fraudulent  disposition  or  concealment 
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of  the  property  of  the  defendants.  And  those  arose 
mainly  from  the  statement  of  the  amount  of  their  property 
and  pecuniary  situation  in  December,  1881,  their  manner 
of  doing  business,  its  apparent  results  and  their  changed 
and  insolvent  condition  in  July,  1884,  when  the  affidavits 
were  made. 

They  were  then  concededly  insolvent,  and  the  affidavits 
tended  to  show  that  in  less  than  two  and  a  half  years 
before  then  they  had  a  firm  capital  in  their  business  amount- 
ing to  $50,000  over  liabilities,  and  that  they  failed  to 
account  for  the  shrinkage.  The  defendant  Hays,  by  his 
affidavit,  denies  that  the  firm  had  such  amount  of  capital 
in  December,  1881,  and  says  the  goods  then  estimated  at 
$50,000  were  not  worth  more  than  sixty  per  cent,  of  that 
amount,  or  $30,000  ;  that  their  other  assets  were  not  then 
sufficient  to  pay  their  liabilities;  that  their  business  was 
unprofitable ;  and  that  their  capital  was  wholly  exhausted 
by  their  losses ;  and  he  proceeds  to  account  for  their  losses 
and  insolvency,  in  doing  which  he  refers  to  some  business 
and  mercantile  transaction  and  their  results,  conducted  by 
him  for  the  firm  in  Indiana,  Ohio  and  Michigan,  and  while 
his  statements  in  some  respects  are  corroborated  by  the 
affidavits  of  others,  they  are  quite  severely  challenged  and 
criticised  by  the  affidavits  of  the  other  defendant  and  his 
father,  Ignatz  Thalheimer.  And  there  are  some  circum- 
stances which  reflect  upon  his  character  for  integrity,  and 
tend  quite  clearly  to  indicate  that  he  did  not  deal  as  frankly 
and  fairly  with  his  partner  as  he  was  required  by  such 
relation. 

The  business  referred  to  in  the  three  last  named  States 
was  managed  wholly  by  him,  and  mostly  in  his  name 
alone.  And  whatever  may  have  been  his  superior  means 
of  information  it  is  evident  that  he  had  more  knowledge 
than  his  junior  partner  of  the  actual  and  apparent  con- 
dition of  the  firm  prior  to  July  6,  1884.  His  wife  was 
enabled  in  her  action,  by  service  of  process  some  time 
before  that  on  her  husband  alone,  to  obtain  judgment  on 
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her  claim  against  the  defendants  on  July  8,  of  that  year, 
and  issue  execution  without  the  knowledge  of  the  other 
defendant. 

This  gave  her  the  first  lien  following  that  of  the  attach- 
ments, and  after  the  attachments,  on  her  motion,  were 
vacated  she  received  the  amount  of  her  judgment  from  the 
proceeds  of  the  property.  While  the  defense  interposed  to 
the  plaintiff's  action  was  unavailable,  and  resulted  only  as 
delay  of  recovery  by  them,  it  gave  to  other  creditors  the  op- 
portunity to  obtain  judgments  and  executions  in  advance  of 
the  plaintiffs  of  amounts  sufficient  to  exhaust  the  fund  and 
defeat  the  application  upon  their  recoveries  of  any  of  the 
proceeds  of  the  property,  in  the  event  that  their  attach- 
ments were  discharged.  Of  this  situation,  thus  produced, 
the  plaintiffs,  with  some  show  of  reason,  grievously  com- 
plain. 

While  the  affidavits,  preliminary  and  supplementary,  on 
the  part  of  the  defendants  do  not,  and  necessarily  cannot, 
directly  show  an  illegitimate  disposition  or  secretion  of 
property  with  intent  to  defraud  the  creditors  of  the  firm, 
they  do  state  some  facts  which  quite  forcibly  produce 
that  inference,  but  those  in  support  of  the  motion  may  be 
so  construed  as  to  explain  the  cause  of  insolvency  without 
such  imputation.  They  were  by  the  special  term  treated 
as  satisfactorily  repelling  the  charge  so  made  by  the  plaint- 
iffs. And  the  facts  bearing  upon  that  question  presented 
by  the  affidavits  on  this  motion  are  substantially  no  differ- 
ent from  those  represented  on  the  motion  of  Mrs.  Hayes, 
which  %vas  granted  by  order  of  the  special  term,  affirmed 
by  the  general  terra  on  review.  W  hile  the  few  additional 
fax;ts  now  here  go  somewhat  to  the  question  of  the  credi- 
bility of  the  defendant  Hayes  as  an  affiant,  they  do  not 
necessarily  change  the  situation  presented  upon  the  former 
motion. 

And,  assuming  that  it  was  correctly  determined,  the 
order  appealed  from  must  be  deemed  supported. 

We  think  the  conclusion  of  the  snecial  terra  was  per- 
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mitted  by  the  facts  furnished  by  the  affidavits,  and  that 
we  are  not  justified  in  disturbing  the  result  there  given. 
The  order  should  be  affirmed. 

Barker,  P.  J.,  Haight  and  Dwight,  JJ.,  concurred. 


PEOPLE,  Appellants,  v.  CAETEK,  Eespondent. 

Supreme    Court,    Fifth    Department,   General   Term, 

1888. 

§§  2038,  2069. 

Habeas  corpus — ■proceedings  under,  are  special  proceedings — tiUe  cf— No- 
tice of  appeal — defect  in  title,  wJien  disrega/rded — Criminal 
law — power  of  court  of  special  sessions  to  punish 
— power  of  appellate  court  to  remit  to 
trial   court  for    correction  of 
sentence. 

Proceedings  under  a  writ  of  habeas  corpus  are  special  proceedings. 

Where  one  C.  procured  a  writ  of  habeas  corpus  to  secure  his  discharge 
from  the  custody  of  one  D.  under  a  sentence  of  a  court  of  special 
sessions, — Held,  that  the  proceedings  were  improperly  entitled 
People  V.  C.  and  should  be  entitled  People  ex  rel  C.  v.  D. 

Where  a  county  judge,  upon  the  return  of  a  writ  of  habeas  corpus 
directed  the  sheriff  to  produce  h  prisoner  before  him,  made  an  order 
upon  motion  of  the  prisoner's  counsel  without  notice  to  the  district 
attorney,  the  district  attorney  has  power  to  take  an  appeal  from  such 
order. 

Where  the  body  of  a  notice  of  appeal  from  an  order  discharging  a 
prisoner  made  upon  the  return  of  a  habeas  corpus  is  suflScient  in 
form  and  the  title  conforms  to  that  under  which  the  proceedings 
were  instituted,  a  defect  therein  should  be  disregarded. 

Where,  upon  the  return  of  a  writ  of  habeas  corpus,  it  appeared  that 
the  prisoner  was  in  custody  by  virtue  of  a  mandate  issued  in  a 
criminal  proceeding,  the  judge  I>efore  whom  the  writ  is  returnable 
has  no  right  to  discharge  the  prv^ner  unless  notice  of  the  applica- 
tion for  the  discharge  has  been  given  to  the  district  attorney. 
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Where  the  power  of  a  court  of  special  sessions  to  punish  one  convicted 
of  violating  the  excise  law  is  limited  to  imposing  a  fine  not  exceed- 
ing $50  or  imprisoning  the  defendant  for  six  months,  and  the  court, 
upon  a  conviction  being  had,  imposed  a  fine  of  $100  and  directed 
imprisonment  until  that  fine  was  paid,— //eW,  that  the  judgment 
was  void  although  the  conviction  was  proper. 

The  power  of  an  appellate  court  to  remit  a  case  for  the  resentence  of  a 
prisoner  where  the  judgment  is  void,  but  the  conviction  proper,  is 
limited  to  cases  where  the  conviction  is  had  upon  an  indictment;  and 
no  power  exists  to  remit  a  case  for  resentence  to  a  court  of  special 
sessions ;  such  court  not  being  a  court  of  record. 

(Decided  April  14,  1888.) 

Appeal  by  people  from  an  order  of  the  county  judge  of 
Steuben  county,  discharging  the  respondent  from  im- 
prisonment, made  upon  the  return  of  a  writ  of  habeas 
corpus. 

The  facts  appear  in  the  opinion. 

A.  M.  Burrell,  for  the  people,  appellant. 
The  petition  is  fatally  defective  it  does  not  state  that 
the  prisoner  is  not  imprisoned  by  the  final  order  of  a 
competent  tribunal  of  civil  or  criminal  jurisdiction  "  made 
in  a  special  proceeding,  instituted  for  any  cause  except  to 
punish  him  for  a  contempt ;  or  by  virtue  of  an  execution 
or  other  process  issued  upon  such  a  judgment,  decree  or 
final  order."  Code  Civ.  Fro.  §§  2016,  2019  ;  People  ex 
rel.  Rosenthal  v.  Cowles,  59  How.  Pr.  287.  People  ex  ret. 
Hoyle  %\  Osburn,  6  N.  Y.  Civ.  Fro.  299. 

The  county  judge  should  have  directed  a  notice  of  the 
return  of  or  hearing  on  the  writ  to  be  given  to  the  dis- 
trict attorney  of  the  county  of  Steuben,  so  that  the  ques- 
tion raised  by  the  relator  might  be  traversed.  Code  Civ. 
Fro.  §  2038 ;  People  v.  Cassels,  5  Hill,  164.  Every  person 
having  an  interest  in  continuing  the  imprisonment  of  the 
party  named  in  the  writ  is  entitled  to  notice  of  the  time 
and  place  of  the  return  of  the  writ.  Mep.  Beatte,  12 
Wend.  229.    Notice  must  be  given,  although  the  party 
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live  out  of  the  county  where  the  proceedings  are  had  on 
the  writ.  People  v.  Pelham,  14  Wend.  48  ;  People  ex  rel. 
JS'avage  v.  Frink,  41  Hun,  188. 

The  court  at  which  the  prisoner  was  tried  had  juris- 
diction of  the  person  and  of  the  crime.  It  follows  that  the 
trial  and  conviction  was  regular  and  valid,  but  the  sen- 
tence was  void.  In  such  cases  the  county  judge  should 
have  so  decided  and  ordered  the  prisoner  back  to  the 
court  of  special  sessions  for  a  proper  sentence.  Laws  of 
1863,  chap.  226 ;  Foote  v.  People,  56  iT.  Y.  321 ;  People 
v.  Bork,  96  Id.  200 ;  People  ex  rel.  Devoe  v.  Kelly,  97  Id. 
212. 

A.  H.  Burr  ell,  for  the  respondent. 

The  appeal  is  not  properly  brought.  There  are  not  the 
proper  appellants.  It  should  be  the  people  on  the  rela- 
tion of  Henry  Baldwin,  sheriff  of  Steuben  county. 

There  are  not  the  proper  respondents,  as  John  Carter, 
the  petitioner,  should  have  been  respondent. 

There  was  no  return  by  the  sheriff  offering  any  reason 
or  excuse  for  holding  Carter,  and  hence  no  occasion  for 
notice  to  any  one  under  the  Code. 

On  the  return  of  a  writ  the  court  or  judge  must  im- 
mediately examine  into  the  facts  alleged  in  the  return, 
and  into  the  cause  of  imprisonment,  and  must  make  a 
final  order  discharging  the  prisoner  therefrom,  if  no  law- 
ful cause  for  the  imprisonment  or  continuance  thereof  is 
shown  by  the  return.     Code  Civ.  Pro.  §§  2031,  2039. 

The  court  of  special  sessions  exceeded  its  authority  in 
imposing  sentence  and  punishment,  and  the  sentence  and 
commitment  were  void.  A  court  of  special  sessions  has 
no  jurisdiction  to  impose  a  fine  of  more  than  $50.  Code 
Crim.  Pro.  §  717. 

A  judgment  that  defendant  pay  a  fine  may  also  direct 
that  he  be  imprisoned  until  tlie  fine  be  satisfied  ;  specify- 
ihg  the  extent  of  the  imprisonment,  which  cannot  exceed 
one  day  for  every  one  dollar  of  fine.     Id.  %  718. 
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A  com-t  of  special  sessions  before  the  Code  only  had 
jurisdiction  to  impose  a  fine  not  to  exceed  $50.  2  i?.  S, 
Ted.  2547,  §19. 

Haight,  J.— The  respondent  was  convicted  by  a  court 
of  special  sessions  of  Steuben  county  of  a  violation  of  the 
excise  law  and  sentenced  to  pay  a  fine  of  $100,  or  be  im- 
prisoned in  the  Steuben  county  jail  until  the  fine  was 
paid,  not  exceeding  100  days.  He  refused  to  pay  the  fine, 
and  'was  consequently  committed.  Thereupon  a  writ  of 
hal>eas  corpus  was  issued  by  the  county  judge,  directing 
Henry  Baldwin,  the  sheriff,  to  produce  the  defendant  be- 
fore such  judge,  who  made  the  order  discharging  him 
without  notice  to  the  district  attorney  of  the  county. 
From  such  order  the  district  attorney  appeals  to  this 

court.  . 

Proceedings  under  a  writ  of  Iwheas  corpus  are  special 
proceedings  under  the  Code,  and  a  proper  title  would  be 
"  The  PecTple  exrel.  William  T.  Carter  y.  Henry  Baldwin." 
The  proceedings  under  the  ^vrit,  however,  do  not  appear 
to  be  so  entitled,  and  the  notice  of  appeal  is  entitled  the 
same  as  those  in  the  proceedings.  The  district  attorney 
had  power  to  bring  the  appeal  {Code  Civ.  Pro.  §  2059). 
Insomuch  as  the  body  of  the  notice  is  sufficient  in  form, 
and  the  title  conforms  to  that  under  which  the  proceed- 
ings were  instituted,  we  are  of  the  opinion  that  we  may 
.  disregard  the  defect  in  the  title. 

Section  2038  of  the  Code  of  Civil  Procedure  provides 
that  "  where  it  appears,  from  the  return  of  th'e  writ  .  .  . 
J,  that  the  prisoner  is  in  custody  by  virtue  of  a  mandate, 
an  order  for  his  discharge  shall  not  be  made,  until  notice 
of  the  time,  when  and  place  where  the  writ  is  returnable, 
or  to  which  the  hearing  has  been  adjourned,  as  the  case 
may  be,  has  been  either  personally  served,  eight  days  prev- 
iously, or  given  in  such  other  manner  and  for  such  prev. 
ious  length  of  time,  as  the  court  or  judge  prescribe,  as 
f oUows : 
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"  1st.  Where  the  mandate  was  issued  or  made  in  a 
civil  action  or  special  proceeding,  to  the  person  who  has  an 
interest  in  continuing  the  imprisonment  or  restraint,  or 
his  attorney." 

"  2d.  In  every  other  case,  to  the  district  attorney  of  the 
county,  within  which  the  prisoner  was  detained,  at  the 
time  when  the  writ  was  served." 

Under  this  provision  the  district  attorney  of  the 
county  should  have  had  notice  of  the  proceeding,  and  the 
county  judge  had  no  right  to  discharge  the  prisoner  with- 
out such  notice  (People  v.  Cassels,  6  Iflll,  164-170 ;  Mep. 
Beatty,  12  Wend.  229-231;  People  v.  Pelham,  14  Id. 
48 ;  People  eos  rel.  Hewlett  v.  Brennan,  61  Barb.  540 ; 
People  ex  rel.  Kavaghv.  Frink,  41  Hun.,  188-193  ;  Church, 
on  Habeas  Corpus,  115). 

The  order,  therefore,  be  reversed,  and  the  respondent 
remanded  to  the  custody  of  the  sheriff  unless  it  now 
appears  to  this  court  that  further  imprisonment  would  be 
illegal. 

It  is  conceded  on  the  part  of  the  district  attorney  that 
the  court  of  special  sessions  had  no  power  to  fine  the  de- 
fendant $100  or  to  imprison  him  until  that  fine  was  paid  ; 
its  power  being  limited,  under  section  YIT  of  the  Code  of 
Criminal  Procedure,  to  a  fine  not  exceeding  fifty  dollars  or 
imprisonment  for  six  months.  The  judgment  Avas  therefore 
void,  whilst  the  conviction  was  proper  (People  ex  rel. 
Stokes  V  Eiseley,  38  Hun,  280;  People  v.  ISTash,  12  JSF.  Y. 
Week.  Dig.  545;  People  ex  rel.  Devoc'y.  Kelly,9Y  W.  Y.  212- 
215 ;  People  v.  Bork,  96  Id.  188-200 ;  People  ex  rel. 
Tweed  v.  Liscomb,  60  JST.  Y.  559). 

The  only  question,  therefore,  left  for  consideration,  is 
whether  the  county  judge  should  have  detained  the  pris- 
oner until  he  had  paid  the  fifty  dollars, — the  fine  which 
the  court  of  sessions  had  power  to  impose, — or  should  have 
remanded  him  to  the  custody  of  the  sheriff  with  directions 
to  the  court  of  special  sessions  to  pass  a  proper  judgment. 

In  the  Tweed  case  {supra),  cumulative  judgments  were 
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entered,  the  imprisonment  of  one  to  commence  after  the 
imprisonment  upon  the  former  judgment  had  expired. 
They  were  in  the  nature  of  separate  and  distinct  judg- 
ments. He  had  served  out  the  full  term  of  imprisonment 
upon  one  judgment  before  the  application  for  the  writ 
was  made.  The  first  judgment  entered  was  one  which 
the  court  had  power  to  make,  and  it  was  not,  therefore, 
void.  The  subsequent  or  cumulative  judgments  entered 
were  such  as  the  court  did  not  have  the  power  to  make, 
and  they  were  consequently  held  void  and  the  prisoner 
was  discharged. 

In  the  other  cases  to  which  we  have  alluded,  as  well 
as  the  case  under  consideration,  the  judgment  was  one 
which  the  court  did  not  have  the  power  to  make,  and  was 
therefore  void,  and  the  imprisonment  thereunder  illegal. 
The  respondent  was,  therefore,  entitled  to  his  discharge, 
unless  the  county  judge  should  have  remanded  him  to  the 
court  of  special  sessions,  with  directions  to  sentence  him 
in  accordance  with  the  provisions  of  the  Code  of  Criminal 
procedure  referred  to. 

In  the  cases  of  Kelly  and  Bork,  supra,  such  practice 
was  adopted.  They  were  cases,  however,  in  which  con- 
victions had  been  had  in  courts  of  record  upon  indict- 
ments. The  power  to  remit  the  record  of  conviction  to 
the  trial  court  to  pass  proper  sentence  did  not  exist  until 
the  passage  of  chapter  226  of  the  Laws  of  1863.  This 
act  is  an  act  to  amend  section  24,  article  2,  title  6,  chap- 
ter 2,  part  4  of  the  Revised  Statutes.  That  article  relates 
to  writs  of  error  upon  judgments  rendered  on  indict- 
ments in  courts  of  record,  and  section  24,  as  amended, 
reads  as  follows :  "If  the  supreme  court  shall  affirm  such 
judgment,  it  shall  direct  the  sentence  pronounced  to  be 
executed,  and  the  same  shaP.  be  executed  accordingly. 
If  the  supreme  court  shall  reverse  the  judgment  rendered, 
it  shaU  either  direct  a  new  trial,  or  that  the  defendant  be 
absolutely  discharged,  according  to  the  circumstances  of 
the  case;    provided,  however,  that  the  appellate  court 
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shall  have  power  upon  any  writ  of  error  when  it  shall 
appear  that  the  conviction  has  been  legal  and  regular,  to 
remit  the  record  to  the  court  in  which  such  conviction 
was  had  to  pass  sentence  thereon  as  the  said  appellate 
court  shall  direct."  Under  the  Code  of  Criminal  Proced- 
ure, the  writ  of  error  has  been  abolished,  and  a  review  of 
the  judgment  in  a  criminal  action  by  appeal  is  substituted 
in  the  place  of  it.  The  provisions  of  the  statute  are  not 
otherwise  affected  by  the  provisions  of  the  Code  of  Crim- 
inal Procedure,  and  therefore  remain  in  force.  People 
V.  Bork,  sicpra. 

But  it  wiU  be  observed  that  the  supreme  court,  or  the 
appellate  court  only,  is  given  the  power  to  remit  the 
record  to  the  trial  court,  and  only  in  a  case  provided  for 
by  the  title, — ^that  is,  upon  a  judgment  rendered  upon 
indictment.  The  court  of  appeals,  therefore,  under  this 
statute,  had  power  to  remit  the  record  in  the  Bork  case  to 
the  court  of  oyer  and  terminer,  and  in  the  Kelly  case  to 
the  court  of  sessions  of  the  county,  those  courts  being  the 
trial  courts,  and  the  conviction  being  upon  indictments 
tried  in  those  courts ;  but  the  statute  does  not  include 
courts  of  special  sessions,  those  courts  not  being  courts  of 
record,  or  having  jurisdiction  to  find  indictments,  or  give 
judgments,  thereon. 

We  consequently  of  the  opinion  that  no  power  exists 
to  remit  to  the  court  of  special  sessions  for  further  judg- 
ment (People  V.  Kash,  supra;  People  ex  rel.  Stokes  v.  Ris- 
ley,  supra;   Lattimore  v.  People,  10  How.  Pr.  336). 

Further  imprisonment  would,  therefore,  be  illegal; 
and  for  this  reason  the  order  should  be  affirmed. 

Baekee,  p.  J.,  Bradley  and  Dwight,  JJ.,  concurred. 
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MAXSON,  Respondent,  v.  DELAWARE,  LACKA- 
WANNA &  WESTERN  R.  R.  CO.,  Appellant. 

Supreme    Court,   Fifth    Department,   General    Term, 
April,  1888. 

§§  382,  subd.  3,  508. 

Pleading — partial  defense — Turn  set  up — Limitations  to  actum— 'Miction  for 
personal  injury. 

A  partial  defense  set  up  in  an  answer  must  be  expressly  stated  to  be  a 
partial  defense  to  the  entire  complaint  or  to  one  or  more  separate 
causes  of  action  therein  set  forth,  and  where  it  is  interposed  as  an 
answer  to  an  entire  complaint  but  is  only  sufficient  as  ai^  answer  to 
a  part  thereof,  a  demurrer  thereto  on  the  ground  that  it  is  insuffi- 
cient in  law  upon  the  face  thereof  is  properly  sustained. 

An  action  to  recover  damages  for  the  loss  of  services  and  society  of  the 
plaintiff's  wife  in  consequence  of  injuries  received  by  her  through 
the  negligence  of  the  defendant's  servants  is,  so  far  as  it  seeks 
to  recover  for  the  loss  of  society,  an  action  for  personal  injury 
resulting  from  negligence,  barred  b}'  section  383,  subd.  5,  of  the 
Code  of  Civil  Procedure,  if  not  brought  within  three  years  after  the 
cause  of  action  accrued;  but,  in  so  far  as  it  is  to  recover  for  loss  of 
services,  it  is  an  action  for  an  injury  to  property  to  which  the  six 
j'-ears  statute  of  limitations  prescribed  by  section  382,  subd.  3,  of  the 
Code  of  Civil  Procedure  applies. 

Groth  V.  Washburn  (34  Hun,  509);  Cregin  v.  Brooklyn  Cross- town  Rail- 
road Co.  (83  If.  Y.  595),  followed. 

Where,  in  an  action  to  recover  damages  for  loss  of  services,  society, 
etc.,  of  the  plaintiff's  wife  in  consequence  of  the  injuries  received 
by  her  through  the  negligence  of  defendant's  servants,  the  answer 
set  up  as  a  defense  that  the  cause  of  action  set  forth  in  the  com- 
plaint did  not  accrue  within  the  three  years  next  preceding  the 
commencement  of  the  action, — Held,  that  a  demurrer  to  this  defense 
on  the  ground  that  it  was  insufficient  in  law  upon  the  face  thereof, 
was  properly  taken  for  the  reason  that  the  answer  was  to  the  entire 
cause  of  action  alleged  in  the  complaint,  a  part  of  which  was  for 
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injury  to  property,  upon  which  an  action  would  lie  at  any  time 
within  six  years  after  it  accrued.  ^ 

(Decided  April  14,  1888.) 

Appeal  by  defendant  from  an  interlocutory  judgment 
entered  upon  a  decision  of  the  Livingston  county  special 
tenn,  sustaining  a  demurrer  to  the  second  defense  set  up 
in  the  defendant's  answer. 

The  opinion  states  the  facts. 

Charles  J.  Bissell^  for  defendant-appellant. 

F.  C.  PecTc,  for  plaintiff-respondent. 

Haight,  J. — This  action  was  brought  to  recover  dam- 
ages which  the  plaintiff  is  alleged  to  have  sustained  by 
reason  of  the  loss  of  services,  society,  etc.,  of  his  wife  in 
consequence  of  an  injury  received  by  her  through  the 
negligence  of  defendant's  servants  while  she  was  a  pas- 
senger upon  the  defendant's  cars.  The  second  defense 
set  forth  in  the  defendant's  answer  is  that  the  cause  of 
action  set  forth  in  the  complaint  did  not  accrue  to  the 
plaintiff  within  three  years  next  preceding  the  commence- 
ment of  the  action.  To  this  defense  the  plaintiff  de- 
murred, and  from  the  interlocutory  judgment  sustaining 
such  demurrer  this  appeal  was  brought. 

Section  382,  subdivision  3,  of  the  Code  of  Civil  Pro- 
cedure, provides  that  "  an  action  to  recover  damages  for 
an  injury  to  property,  or  a  personal  injury,  except  in  a  case 
where  a  different  period  is  expressly  prescribed,"  must  be 
brought  within  six  years. 

Section  383,  subdivision  5,  provides  that  an  "  action  to 
recover  damages  for  a  personal  injury,  resulting  from 
negligence,"  must  be  brought  within  three  years. 

Subdivision  9  of  section  3343  provides  that  "a  personal 
injury  includes  libel,  slander,  criminal  conversation,  seduc- 
tion." and  malicious  prosecution ;  also,  an  assault,  battery. 
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false  imprisonment  or  other  actionable  injury  to  the  per- 
son, either  of  the  plaintiff,  or  of  another," 

Subdivision  10  of  the  same  section  provides  that  "  an 
injury  to  property  is  an  actionable  act,  whereby  the  estate 
of  another  is  lessened,  other  than  a  personal  injury,  or 
the  breach  of  a  contract." 

The  question  is,  therefore,  whether  the  cause  of  action 
is  one  for  an  injury  to  property  or  for  a  personal  injury  as 
defined  by  the  Code.  If  it  is  for  an  injury  to  property 
then  the  plaintiff  had  six  years  within  which  to  bring  this 
action,  and  the  demurrer  was  properly  sustained ;  if,  how- 
ever, the  action  was  for  a  personal  injury  resulting  from 
negligence,  then  the  three  years  statute  of  limitation 
applies,  and  the  demurrer  was  improperly  sustained. 

This  question  has  already  received  attention  in  the  case 
of  Groth  V.  Washburn  (34  Hun,  509)  in  which  case  the 
action  was  brought  by  a  husband  to  recover  damages  for 
the  loss  of  service  of  his  wife  and  for  moneys  expended 
for  necessary  medical  aid  and  attendance  upon  her,  during 
her  illness,  occasioned  from  injuries  inflicted  by  reason  of 
the  defendant's  negligence.  In  that  case,  it  was  held  that 
the  action  Avas  for  an  injury  to  property  and  was  within 
the  six  year  limit.  So  far  as  this  case  goes,  Ave  have  no 
question  as  to  the  correctness  of  the  decision.  As  reported 
it  does  not  appear  that  the  plaintiff  sought  to  recover  dam- 
ages, by  reason  of  the  loss  of  comfort  and  society  of  his 
wife,  while,  in  the  case  under  consideration,  such  a  recov- 
ery is  sought.  To  this  extent  the  action  Avould  be  for  a 
personal  injury. 

In  the  case  of  Cregin  v.  Brooklyn  Cross-Town  R. 
R.  Co,  (83  J^.  Y.  595),  a  similar  action  was  brought 
by  a  husband.  He  haA^ing  died  during  the  pendency 
of  the  action,  his  administrator  Avas  substituted  as  plaint- 
iff and  the  action  continued.  Upon  the  trial  a  recovery 
was  had  for  the  damages  sustained  for  the  loss  of  ser- 
vice of  the  wife  as  Avell  as   for  the  comfort  and  soci- 
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ety,  which  he  would  have  enjoyed  up  to  the  date  of  his 
death. 

The  judgment,  however,  was  reversed  in  the  court  of 
appeals,  that  court  holding  that  as  to  the  loss  of  service  and 
money  expended  in  medical  attendance,  etc.,  it  was  a  case 
in  which  the  estate  of  the  husband  was  lessened,  and  was, 
therefore,  an  injury  to  property,  and  survived  the  death  of 
the  husband,  but  in  so  far  as  the  action  was  to  recover  for 
comfort  and  loss  of  the  society  of  the  wife,  there  was  no 
lessening  of  his  estate,  and  was  not  an  injury  to  property, 
and,  therefore,  did  not  survive." 

The  complaint  has  united  both  claims  in  one  cause  of 
action,  they  both  having  arisen  out  of  the  same  transaction. 
The  defense  demurred  to  is  that  the  entire  cause  of  action 
alleged  in  the  complaint  did  not  accrue  within  three  years. 
Section  507  of  the  Code,  among  other  things,  provides 
that  unless  an  answer  is  interposed  as  an  answer  to  the 
entire  complaint,  it  must  distinctly  refer  to  the  cause  of 
action  which  it  intended  to  answer. 

Section  508  provides  that  "  a  partial  defense  may  be  set 
forth  as  prescribed  in  the  last  section,  but  it  must  be 
expressly  stated  to  be  a  partial  defense  to  the  entire  com- 
plaint or  to  one  or  more  separate  causes  of  action  therein 
set  forth,  and  upon  demurrer  thereto  the  question  is 
whether  it  is  sufficient  for  that  purpose."  The  answer, 
being  to  the  entire  cause  of  action  alleged  in  the  complaint, 
was  too  broad,  and  consequently  was  demurrable,  for  the 
reason  that  as  to  a  part  of  such  action  it  was  for  an  injury 
to  property,  which  could  be  brought  within  six  years.  Had 
the  defendant  interposed  the  answer  as  a  partial  defense,  or 
as  a  defense  to  that  part  of  the  complaint  which  seeks  to 
recover  a  judgment  upon  the  ground  of  loss  of  comfort  or 
society,  the  answer  would  not  have  been  demurrable. 
For  that  part  of  the  claim  would  be  within  the  statute 
which  requires  the  action  to  be  brought  within  three 
years. 

The  interlocutory  judgment  should  be  modified  so  as  to 
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permit  the  defendant  to  amend  the  answer  within  twenty 
days  on  payment  of  the  costs  of  the  demurrer  and  of  this 
appeal,  and,  as  so  modified,  affirmed. 

Barker,  P.  J.,  concurred  ;  Bradley  and  D wight,  JJ., 
concurred  in  result,  on  authority  of  Groth  v.  Washburn, 
34  Run,  509. 


MoCARRON  V.  SIRE. 

City  Court  of  New  York,  Special  Term,  July,  1888. 

§531. 

Sill  of  pmticula/ra — ■power  of  court  to  order^-of  what  required,  in  action 

for  slander. 

The  power  of  the  court  to  order  a  bill  of  particulars  extends  to  all 
descriptions  of  actions,  whether  in  tort  or  ex  contractu,  and  applies 
both  to  matters  of  affirmative  relief,  whether  in  plaintiff's  complaint 
or  defendant's  counter-claim,  and  to  matters  averred  by  way  of 
defense. 

The  scope  of  an  order  requiring  a  bill  of  particulars  is.  ordinarily  a 
question  of  discretion,  but  the  demand  for  and  the  allowance  of 
the  particulars  ought  not  to  go  bej^ond  the  necessities  of  the 
case. 

Where  a  pleading  is  verified,  a  bill  of  particulars  thereof  must  also  be 
verified. 

To  obtain  a  bill  of  particulars,  the  party  seeking  it  must  show  the 
necessity  therefor. 

In  an  action  for  slander,  the  plaintiff  maj'  be  required  to  furnish  par- 
ticulars specifying  the  date  when,  the  place  where,  and  in  whose 
presence  the  alleged  defamatory  language  was  uttered. 

{Decided  July  11,  1888.) 

Motion  by  defendant  for  a  further  bill  of  particulars. 
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This  action  was  brought  to  recover  damages  for  an. 
alleged  slander.  On  demand,  the  plaintiff  served  a  bill  of 
particulars,  giving  the  names  to  the  best  of  plaintiff's 
knowledge  and  information,  of  all  the  persons  present  at 
the  time  of  the  alleged  slander ;  but  failing  to  specify  the 
place  or  places  of  the  occurrence.  This  bill  of  particulars 
was  not  verified,  although  the  complaint  was.  The  defend- 
ant thereafter  moved  for  a  further  bill  of  particulars 
which  should  specify  the  hour  of  the  day  when  the 
slander  was  spoken. 

A.  I.  Sirey  for  defendant  and  motion. 

George  A.  McDermott,  for  plaintiff,  opposed. 

PiTSHKE,  J. — The  power  of  the  court  to  order  a  bill  of 
particulars  extends  to  all  descriptions  of  action,  whether 
on  tort  or  ex  contractu,  and  both  as  to  matters  of  affirma- 
tive reUef  (in  a  plaintiff's  complaint  or  defendant's  counter- 
claim), and  as  to  matters  set  up  in  a  defendant's  answer 
by  way  of  "  defense,"  or  as  a  reason  why  judgment  should 
not  go  against  him.  The  details  may  be  required,  and 
for  non-obedience  a  proper  disability  or  penalty  may  be 
affixed  (Dwight  v.  Germania  Life  Ins.  Co.,  84  if.  Y.  493, 
502,  503,  506;  Kekey  v.  Sargent,  100  JST.  Y.  602;  Gross 
V.  Clark,  1  N.  Y.  Civ.  Pro.  464).  The  scope  of  the  order 
is  ordinarily  a  question  of  discretion  (Witkowski  v.  Para- 
more,  93  N.  Y.  467).  As  an  "  amplification "  of  the 
pleading  where  verified,  the  particulars  must  likewise  be 
verified  (See  Code  Civ.  Pro.  §  531 ;  People  ex  rel  Swin- 
burne V.  ISrolan,63  Row.  Pr.  271). 

But  the  demand  for  and  allowance  of  "  particulars  " 
ought  not  to  be  beyond  the  necessity  of  the  case. 

To  obtain  an  exposure  of  the  adversary's  case,  the 
party  applying  must  show  he  can  not  fairly  determme 
the  matter  he  is  charged  with,  and  so  can  not  prepare  for 
trial  for  want  of  knowledge  or  information  as  to  what 
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questions  of  fact  will  be  litigated  (Orvis  v.  Dana,  1  Ahh. 
N.  C.  285,  286),  In  an  action  for  slander  of  one's  good 
name,  and  like  cases,  the  plaintiff  should  furnish  particu- 
lars, specifying  the  dates  when,  the  places  where,  and  in 
presence  of  what  individuals,  the  alleged  defamatory 
language  was  uttered.  The  exact  time  of  the  speaking 
is  not  very  material  (Schaffer  'v.  Holm,  3  iV.  Y.  Cm.  Pro. 
85;  Stiebeling  v.  Lockhaus,  21  Hun,  457-459).  When 
verified,  the  bill  of  particulars  served,  if  the  place  of  the 
alleged  event  be  included,  will  be  allowed  as  sufficient. 
Ordered  accOTdingly.    No  costs. 


HEMMER  V.  HUSTACE. 


SUPEEME   COUET,    FlKST   DEPARTMENT,   NeW  YoRK  CoUNTY, 

Circuit,  March,  1888. 
§§  2387  et  seq. 

Foreclosure  by  advertisement — effect  of  sale  of  several  parcels  as  one,  upon 

title — when  vendee  relieved  from  contract  to  purchase  real 

property — recovery  of  expense  of  survey  and 

examining  title. 

Where  there  is  a  reasonable  doubt  as  to  the  vendor's  title  so  as  to  affect 
the  value  of  the  property  agreed  to  be  sold,  or  interfere  with  its 
sale  to  a  reasonable  purchaser,  a  vendee  is  not  bound  to  accept  title, 
and  there  is  a  breach  of  a  contract  to  sell  by  the  vendor,  and  this 
whether  the  vendee  sues  to  recover  back  the  purchase  price  paid  or 
the  vendor  sues  to  compel  specific  performance,  [i] 

Where  a  mortgage  on  real  property  described  the  premises  covered 
thereby  as  "  All  those  three  lots,  pieces  or  parcels  of  land  situate, 
lying  and  being,  etc., and  designated  by  the  num- 
bers 213,  213,  and  214,  on  a  map,  etc., which  lots 

when  taken  together  are  bounded  and  described  as  follows :  "  and 
then  set  forth  a  description  of  the  entire  property  by  metes  and 
bounds ;  and  upon  the  foreclosure  of  the  mortgage  by  advertise- 
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ment,  the  premises  were  sold  in  one  parcel  and  purchased  by  the 
mortgagee  for  a  sum  less  than  the  amount  due  on  the  mortgage, — 
Held,  that,  the  property  having  been  mortgaged  as  three  distinct 
lots,  pieces  or  parcels  of  land,  the  sale  of  the  entire  property  as  one 
plot  violated  the  provisions  of  section  2393  of  the  Code  of  Civil 
Procedure,  requiring  that  where  property  sold  under  a  foreclosure 
by  advertisement  consists  of  two  or  more  distinct  lots,  they  must  be 
sold  separately,  and  as  many  only  of  the  lots  shall  be  sold  as  it  is 
necessary  to  sell  in  order  to  satisfy  the  amount  due  at  the  time  of 
the  sale  and  the  costs  and  expense  allowed  by  law  ;  [3i  3]  that  the 
fact  that  the  three  lots  were  not  staked  off  or  enclosed,  would  not 
be  controlling  ;  [4]  and  that,  although  the  property  sold  as  a  whole 
brought  less  than  the  amount  of  the  mortgage,  it  was  impossible  to 
say  that  if  one  lot  had  been  offered  for  sale  separately  it  would  not 
have  brought  sufficient  to  satisfy  the  mortgage,  particularly  where, 
a  few  years  afterward,  a  portion  of  one  of  the  lots  sells  for  more 
than  sufficient  to  pay  the  whole  amount  due.  [5] 

In  such  a  case  the  title  of  the  purchaser  at  the  sale  is  not  a  marketable 
title,  and  one  who  has  agreed  to  purchase  the  property  from  him 
cannot  be  compelled  to  complete  his  purchase,  but  may  be  relieved 
therefrom,  and  is  entitled  to  recover  the  expense  of  a  survey  of  the 
premises  made  by  him  and  the  expense  of  examining  the  title 
thereto.  [7] 

It  seems,  that  the  court  will  not  decree  specific  performance  of  a  con- 
tract to  purchase  real  property  where  it  appears  that  the  title  of  the 
vendor  thereto  is  derived  from  a  sale  of  foreclosure  by  advertise- 
ment, which  infant  heirs  of  the  owner  of  the  equity  of  redemption 
would  have  the  right  to  set  aside  on  the  ground  that  the  sale  had 
been  improperly  made,  where  the  infancy  of  such  heirs  has  not  yet 
terminated,  and  it  is  not  clear  that  such  an  action  could  have  been 
maintained.  [6] 

{Decided  Mwrch,  1888.) 

Action  submitted  to  the  court  upon  an  agreed  state- 
ment of  facts. 

This  action  was  brought  by  the  plaintiff  to  recover 
-damages  for  the  failure  of  the  defendant  to  perform  a 
contract  to  convey  to  the  plaintiff  certain  real  property 
situate  in  the  23rd  ward  of  the  city  of  JSTew  York.  The 
•answer  admitted  the  making  of  the  contract,  averred  the 
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tender  of  a  deed  and  the  failure  of  the  plaintiff  to  accept 
the  same. 

After  issue  was  joined  by  the  service  of  the  answer, 
all  the  parties  agreed  upon  a  statement  of  facts.  From 
this  statement  it  appeared  that  on  September  28,  1886, 
the  defendant  caused  the  real  estate  described  in  the  com- 
plaint herein,  situate  on  the  northwest  corner  of  Cort- 
landt  avenue  and  East  150th  street,  IS'ew  York  city,  and 
being  forty-nine  feet  five  inches  wide  on  tlie  avenue 
and  in  the  rear,  and  one  hundred  feet  deep  on  the  street 
and  on  the  north,  to  be  offered  for  sale  in  accordance  with 
written  and  printed  terms  of  sale,  which  provided  that  10 
l^er  cent,  of  the  purchase  money  must  be  paid  to  the  auc- 
tioneer at  the  time  and  place  of  sale,  and  in  addition  there- 
to, $15  auctioneer's  fees  for  each  lot  sold,  and  the  exchange 
room  fee  of  $3  for  each  "  knock  down,"  and  that  if  the 
purchaser  so  desired,  50  per  cent,  of  the  purchase  money 
might  remain  on  bond  and  mortgage  at  5  per  cent,  per  an- 
num ;  the  that  property  should  be  sold  subject  to  monthly 
tenants,  and  that  the  balance  of  the  purchase  money  should 
be  made  to  the  seller  at  the  office  of  the  auctioneer  on  Octo- 
ber 26,  at  12  M.,  which  terms  of  sale  also  contained  the 
following  clause :  "  The  property  is  sold  by  good  title  in  fee 
simple,  and  will  be  conveyed  by  warranty  deed,  free  and 
clear  of  all  incumbrances,  except  as  above  mentioned, 
which  at  the  time  of  sale  are  liens  or  incumbrances  upon 
said  premises  " ;  that  at  such  sale  the  plaintiff  herein  pur- 
chased the  said  premises  for  the  sum  of  $10,500  and  paid 
to  the  auctioneer  on  account  thereof,  $1050,  being  10  per 
cent,  of  the  purchase  price,  also  $30  auctioneer's  fees  and 
$6  exchange  salesroom  fees,  which  10  per  cent,  was  subse- 
quently received  by  defendant ;  and  that  plaintiff  then  and 
there  signed  a  memorandum,  agreeing  to  comply  with 
such  terms  of  sale  ;  that  on  October  26,  1886,  the  defend- 
ant tendered  a  deed  of  said  premises  to  the  plaintiff,  but 
the  plaintiff  refused  to  accept  the  same  on  the  ground 
that  the  defendant  could  not  convey  a  good  title  to  said 
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premises,  free  from  all  incumbrances,  as  provided  in  said 
terms  of  sale ;  that  plaintiff  paid  out  for  examining  the 
title  to  said  premises  and  making  the  necessary  searches, 
$150,  and  also  paid  for  having  a  survey  made  of  said 
premises,  $45.  This  statement  of  facts  also  set  forth  the 
conveyances,  etc.,  under  which  the  defendant's  title  to 
said  premises  was  derived,  sufficient  facts  in  regard  to 
which  appear  in  the  opinion. 

James  C.  de  La  Mare,  for  plaintiff. 
The  sole  question  raised  is  as  to  the  sale  in  one  parcel 
instead  of  in  several,  as  the  statute  requires. 

The  sale  was  absolutely  void.  Code  Civ.  Pro.  §  2393 
...  As  this  remedy  is  solely  and  exclusively  the 
creature  of  the  statute  all  the  statutory  requirements 
must  be  strictly  complied  with,  and  a  failure  to  do  so 
renders  the  proceedings  void.  Fiero  Sped.  Prcdg.  472, 
and  cases  there  cited  ....  The  design  of  the  stat- 
ute was  to  provide  for  the  sale  of  the  mortgaged  premises 
in  parcels  where  they  consisted,  at  the  time  of  the  mort- 
gage, of  distinct  tracts,  farms  or  lots,  and  were  mortgaged 
and  described  as  such.    Lamerson  v.  Marvin,  9  Barl.  9. 

The  mortgagee  had  no  power  to  sell  except  as  directed 
by  the  statute  ;  and  he  is  not  only  required  to  sell  in  par- 
cels, but  is  prohibited  from  selling  any  more  than  is  neces- 
sary to  realize  the  mortgage  debt,  &c.  l^o  such  prohi- 
bition is  contained  in  Code  Civ.  Pro.  §  1678,  in  relation  to 
other  sales  of  real  property,  hence  the  decisions  under  that 
section  are  inapplicable  here  .  .  .  The  presumption 
is  that  a  sale  in  parcels  will  be  most  advantageous,  and 
the  contrary  must  be  made  to  appear,  to  sustain  a  sale  in 
bulk.  Wolcott  <y.  Schenck,  23  How.  Pr.  3«5  ;  €lriffith  v. 
Hadley,  10  Bosw.  587    ..    . 

The  plaintiff  was  entitled  to  a  good  marketable  title, 

free  from  reasonable  doubt,  such  as  to  affect  the  value  of 

the  property  and  to  interfere  with  the  sale  of  the  land  to 

a  reasonable  purchaser.     Meth.  Epis.  Church  v.  Thomp- 

Vol.  XIV— 17 
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son,  10  Cent.  Rejp.  506 ;  Heebreigel  v.  Manning,  97  N.  Y. 
56 ;  Jordan  v.  Poillon,  77  Id.  518  ;  Brooklyn  Park  Co.  v. 
Armstrong,  45  Id.  234. 

The  above  rule  obtains  as  well  where  the  vendee  sues 
to  recover  back  the  price  paid  as  when  the  vendor  sues  to 
compel  performance,  and  it  is  not  necessary  for  plaintiff 
to  show  the  title  is  absolutely  bad.  .  .  .  The  title  of 
defendant  is  at  least  a  doubtful  title  and  not  marketable. 
A  title  which  is  open  to  judicial  doubt  is  not  a  marketable 
title ;  and  it  is  submitted  that  in  the  face  of  the  authorities 
above  cited  the  court  cannot  say  that  there  is  no  legal 
doubt  but  that  this  sale  in  one  parcel  was  good. 

A  sufficient  doubt  is  always  created  if  another  court 
has  rendered  a  decision  hostile  to  the  title,  although  the 
court  before  which  the  matter  is  then  pending  may  dis- 
sent from  that  decision;  and  the  rule  has  ever  been  stated, 
and  there  is  judicial  authority  in  its  support,  that  if  a 
lower  court  has  pronounced  a  title  bad  and  the  case  is  then 
carried  to  an  appellate  court  which  takes  a  different  view 
and  holds  the  title  good,  this  latter  opinion  will,  neverthe- 
less, not  be  acted  upon;  the  adverse  conclusion  of  the 
inferior  court  will  of  itself  create  the  fatal  doubt.  Pom- 
eroy  on  Cont.  %  202;  Rose  v.  Calland,  5  Yes.  (Eng.  Chy.)  186. 

In  "Wells  V.  WeUs  (47  Barb.  416),  the  court  said  such  a 
sale  would  be  void,  or  at  least  voidable;  and  in  Ellsworth 
v.  Lockwood  (42  N.  Y.  89),  the  court  of  appeals  said  that 
a  court  of  equity  would  set  aside  a  sale  in  one  parcel 
although  the  premises  are  described  in  the  mortgage  as 
■one  tract 

The  case  of  Cunningham  -y.  Cassidy  (17  N.  Y.  276),  as 
to  sales  by  sheriff  under  execution,  and  which  decides  that 
in  those  cases  the  provisions  of  the  statute  are  directory, 
also  decides  that  even  in  that  case  a  sale  in  gross  is 
irregular  and  voidable  at  the  instance  of  the  party 
aggrieved.  At  page  277:  "  It  was  clearly  the  duty  of  the 
sheriff  to  sell  the  lots  separately."  P.  279 :  "  A  party  in 
interest  applying  within  a  reasonable  time  would  have  the 
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right  to  set  such  a  sale  aside  ...  It  was  repeatedly 
held,  before  the  adoption  of  the  revised  statutes,  that  sales 
of  several  lots  or  farms  in  a  single  parcel  was  oppressive 
and  wrong ;  but  it  was  considered  that  a  title  passed  and 
that  the  party  aggrieved  was  obliged  to  apply  to  have  the 
sale  set  aside."  P.  280,  by  Judge  Comstock  :  "  The  prac- 
tice of  selling  several  distinct  parcels  of  land  at  one  bid, 
and  of  putting  up  for  sale  a  whole  tract  when  some  por- 
tion of  it  could  be  sold  to  satisfy  the  judgment,  had  been 
quite  uniformly  condemned  by  the  courts  as  tending  to 
the  sacrifice  of  property  and  the  oppression  of  the  debtor. 
Such  sales  were  sometimes  set  aside  on  motion  made  in 
the  courts  of  law  from  which  the  execution  issued  and  by 
the  court  of  chancery  upon  bill  filed  on  the  grounds  of 
fraud  and  abuse  of  power." 

The  above  case  would  seem  to  make  it  clear  that  this 
sale  would  be  set  aside  on  application  of  the  infants  when 
of  age,  and  we  cannot  be  compelled  to  take  a  title  coupled 
with  such  a  chance.     .     .     . 

A  specific  performance  will  never  be  decreed  at  the 
suit  of  the  vendor  whenever  the  doubt  concerning  his 
title  is  one  which  can  only  be  settled  by  further  litiga- 
tion, or  when  the  court  can  see  that  the  purchaser  wiU, 
with  reasonable  probability,  be  exposed  to  bona Jide  adverse 
claims  on  the  part  of  third  persons,  and  to  the  risk  of 
litigation  for  the  purpose  of  enforcing  such  claims. 
Pomeroy  on  Cont.  §  203. 

Walter  S.  Allerton,  for  defendant. 

[^]  Ingkaham,  J. — It  is  now  settled  in  this  State  that 
where  there  is  a  reasonable  doubt  as  to  the  vendor's 
title  so  as  to  affect  the  value  of  the  property  and  to 
interfere  with  the  sale  of  the  land  to  a  reasonable 
purchaser,  a  vendee  is  not  bound  to  accept  the  title,  and 
there  is  a  breach  of  the  contract  to  sell  by  the  vendor; 
and  this  rule  obtains  as  well  where  the  vendee  sues  to 
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recover  back  the  price  paid,  as  when  the  vendor  sues  to 
compel  specific  performance  (Methodist  Episcopal 
Church  Home  v.  Thompson,  13  JST.  Y.  St.  Rep.  127). 

The  defendant's  title  rests  upon  the  sale  of  the  prop- 
erty in  question  made  upon  the  foreclosure  of  a  mortgage 
by  advertisement.  The  defendant  was  the  owner  of  three 
mortgages  on  the  property  and  proceeded  to  foreclose  by 
advertisement  the  third  mortgage.  The  mortgage  des- 
cribes the  premises  mortgaged  as  "  All  those  three  lots, 
pieces  or  parcels  of  land  situate,  lying  and  being  &c., 
.  .  .  and  designated  by  the  numbers  212,  213  and  214 
on  a  map,  &c.,  ....  and  which  said  lots  when 
taken  together  are  bounded  and  described  as  follows," 
and  then  follows  a  description  of  the  lots  by  metes  and 
bounds. 

The  mortgage  was  dated  September  8,  1873,  and  the 
amount  secured  by  the  three  mortgages  was  $7,000. 

The  mortgagor  died  leaving  a  will  which  gave  a  life 
estate  in  the  property  to  his  wife,  and  the  remainder  to 
his  children,  several  of  whom  are  still  infants.  The  mort- 
gage was  foreclosed  in  1881,  and  the  premises  were  sold 
together  in  one  parcel  and  were  purchased  by  the  mort- 
gagee for  a  sum  less  than  the  amount  due  on  the  mort- 
gage. The  premises  agreed  to  be  sold  to  the  plaintiff 
consisted  of  a  portion  of  lot  Ko.  213  and  plaintiff  agreed 
to  pay  therefor  the  sum  of  $10,500. 

Section  2393  of  the  Code  provides  the  mode  of  con- 
ducting a  sale  under  the  foreclosure  of  a  mortgage  by 

advertisement. 
[2]  If  the  property  consists  of  "  two  or  more  distinct 

farms,  tracts,  or  lots,"  they  must  be  sold  separately, 
and  as  many  only  of  the  distinct  farms,  tracts  or  lots 
shall  be  sold  as  it  is  necessary  to  sell  in  order  to  satisfy 
the  amount  due  at  the  time  of  the  sale,  and  costs  and 

expenses  allowed  by  law. 
P]  I  think  this  provision  was  violated  by  the  sale  in 

question.    Here  the  property  was  mortgaged  as  three 
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certain  lots,  pieces  or  parcels  of  land.  One  of  them, 
No.  213,  was  occupied  by  the  mortgagee.  A  house  was 
erected  upon  that  lot  by  the  mortgagee,  and  prior  to  the 
making  of  the  mortgage  the  mortgagee  built  another 
house  on  the  same  lot  which  he  subsequently  rented. 
[4]  The  fact  that  the  three  lots  were  not  staked  of  or 

inclosed  would  not  be  controlling,  but  the  property 
was  mortgaged  as  three  lots,  and,  on  the  sale  under  the 

foreclosure,  sold  as  three  lots  together. 
[5]  It  is  impossible  to  say  that  if  lot  No.  213,  had 

been  offered  for  sale  separately,  that  it  would  not 
have  brought  sufficient  to  satisfy  this  mortgage;  and  much 
force  is  given  to  this  suggestion  when  it  appears  that  a 
few  years  afterward  a  portion  of  lot  No.  213,  sells  for  a 
sum  more  than  sufficient  to  pay  the  whole  amount  due  to 

the  defendant  on  the  three  mortgages. 
[6]  It  is  not  necessary  to  decide  whether  this  failure 

to  comply  with  the  statute  made  the  sale  void  or  only 
voidable.  It  is  sufficient,  under  the  decision  above 
referred  to,  if  the  infants  would  have  a  right  to  set  aside 
the  sale,  and  to  redeem;  and  as  the  infancy  of  some  of  the 
heirs  of  the  mortgagor  has  not  yet  terminated,  it  cannot 
be  said  that  it  is  clear  that  such  an  action  cannot  be  main- 
tained. 

Under  such  circumstances  a  court  of  equity  would 
not  be  justified  in  decreeing   specific  performance  (Hell- 

reigell  v.  Manning,  97  JV.  Y.  60). 
[7]  A  title  with  such  an  existing  right  cannot  be  said 

to  be  a  marketable  title,  and  I  think  for  that  reason 
the  defendant  failed  to  comply  with  his  contract. 

I  think  the  plaintiff  is  entitled  to  recover  the  amount 
paid  by  him  for  the  survey  of  the  premises.  It  comes 
within  the  general  provision  that  allows  the  recovery  of 
money  for  the  expenses  of  the  title. 

Plaintiff  is,  therefore,  entitled  to  judgment,  with  costs. 
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ROCHESTER,  HORNELLSYILLE  &  LACKAWANNA 

R.  R.  Co.  Respondent  v.  NEW  YORK,  LAKE 
ERIE  &  W.  R.  R.  CO.,  Appellant. 

Supreme    CorRT,   Fifth    Department,    General    Term, 
April,  1888. 

§§  431,  610,  et  seq. 

Injunction  order— 7iow  served  on  corporation— wTw  hound  by— what  notice 
thereof  sufficient  to  make  violation  a  contempt. 

The  division  superintendent  of  a  railroad  whose  orders  govern  all  the 
servants  and  agents  of  the  company  within  that  division  is  a  manag- 
ing agent  of  the  railroad  within  the  meaning  of  section  431  of  the 
Code  of  Civil  Procedure,— providing  for  the  service  of  process  upon 
a  domestic  corporation,— and  the  service  of  an  injunction  upon  him 
res^aining  the  doing  of  work  within  his  division  which  is  under  his 
personal  supervision  and  direction,  is  binding  upon  the  corporation. 
He  is  in  such  case  the  appropriate  managing  agent  upon  whom  to 
make  service  of  the  injunction  order. 
Palmer  tJ.  Pennsylvania  Co.  (35  Hun,  869;  afl'd,  without  opinion,  99  K 

Y.  679),  followed. 
The  commission  or  continuance  by  agents  and  officers  of  a  corporation 
of  acts  forbidden  by  an  injunction  duly  served  upon  one  of  its 
managing  agents  after  notice  of  granting  thereof  is  a  contempt  of 
court  equally  as  if  there  had  been  strict  service  of  the  injunction 
order. 
{Decided  Aprti  14,  1888.) 

Appeal  by  the  defendant,  the  New  York,  Lake  Erie  & 
Western  R.  R.  Co.,  from  an  order  of  the  Steuben  county 
special  term  of  the  supreme  court,  adjudging  it  guilty  of 
for  contempt  of  court  and  lining  it  $250  and  the  costs 
of  the  proceeding. 
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This  action  was  begun  August  21,  1886,  for  the  pur- 
pose of  procuring  a  judgment  perpetually  restraining  the 
defendant  from  interfering  with  the  plaintiff's  railroad  or 
obstructing  its  line.  A  temporary  injunction  accompanied 
the  summons  and  complaint,  restraining  "  the  defendants 
and  their  attorneys,  counselors,  agents,  servants,  employes 
and  assistants,  .  .  .  from  in  any  manner  constructing 
or  causing  to  be  constructed  any  track,  switches  or  other 
obstructions  or  placing  or  causing  to  be  placed  any  rails, 
tiles,  earth  or  other  materials  upon  or  across  the  railroad 
of  the  line  or  route  of  said  plaintiffs,  or  from  in  any  man- 
ner  interfering  with  the  said  railroad  or  said  line  or  route 
or  placing  any  obstructions  of  any  nature  on  the  same  or 
crossing  the  same,  with  any  railroads  or  tracks." 

This  injunction  was  granted  on  the  verified  complaint 
and  affidavits  which  set  forth  that  the  plaintiff  had  duly 
filed  a  map  of  its  proposed  route,  in  the  clerk's  offices  of 
Steuben  and  Alleghany  counties  on  July  13,  1886 ;  that 
it  caused  notices  of  such  filing  to  be  served  on  the  defend- 
ants on  July  17,  1886;  that  it  was  the  intention  of  the 
plaintiff  in  good  faith  to  construct  and  finish  its  railroad 
in  accordance  with  its  charter ;  that  sufficient  subscrip- 
tions and  payments  thereon  had  been  made  to  entitle  it 
to  condemn  lands ;  that  it  was  proceeding  with  due  dili- 
gence to  acquire  the  right  of  way  for  its  railroad,  and  had 
acquired  nine-tenths  of  the  same ;  that  its  equipment  was 
contracted  for,  and  that  a  contract  for  the  construction  of 
its  railroad  had  been  made;  that  the  plaintiff  had  caused 
to  be  constructed  a, small  portion  of  its  railroad  on  lands 
of  defendant  Babcock ;  that  the  defendant  company  had 
commenced  the  construction  of  tracks  or  a  switch  from  a 
point  on  its  Buffalo  division  near  the  farm  of  said  Babcock 
across  the  railroad  and  the  line  or  route  of  plaintiff's  rail- 
road and  across  the  farm  of  said  Babcock,  and  was  threaten- 
ing to  interfere  with  the  said  railroad  and  the  said  line  or 
route ;  that  the  defendants  were  conniving  by  means  of 
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of  such  switch  to  hinder  and  delay  the  construction  of 
plaintiff's  railroad. 

Other  facts  appear  in  the  opinion. 

Jcmies  II.  Stevens,  Jr.,  for  defendant-appellant. 

Cited,  in  support  of  contention  that  a  managing  agent 
is  one  whose  agency  "  extends  to  all  the  transactions  of 
the  corporation  in  distinction  from  the  management  of  a 
particular  branch  or  department  of  its  business  "  :  Brew- 
ster-y.  Mich.  Cent.  R.  R.  Co.,  5  How.  Pr.  183;  Flynn  v. 
Hudson  R.  R.  R.  Co.,  Qld.  309 ;  Reddington  v.  Mariposa  L. 
«fe  M.  Co.,  19  Ilau,  408;  and  distinguished  Palmer  v. 
Pennsylvania  Co.,  35  Hun^  369. 

Frcmk  S.  Smith,  for  plaintiff-respondent. 

Before  the  doing  of  admitted  acts  in  violation  of  the 
injunction  order,  proper  service  had  been  made  on  a 
"  managing  agent "  of  the  defendant  within  the  meaning 
of  the  Code  of  Civil  Procedure,  Code  Civ.  Pro.  §§,  431, 
610;  Palmer  d.  Penn.  Co.,  35  Hun,  369 ;  aff'd,  99  If.  Y. 
679 ;  Flynn  v.  Hudson  R.  R.  R.  Co.,  Q.How.  Pr.  308 ;  Em- 
erson V.  Auburn  &  Owasco  L.  R.  R.  Co.,  13  Hun,  150 ; 
Doty  v.  Mich.  Cen.  R.  R.  Co.,  8  Ahh.  Pr.  427;  Sterett  v, 
Denver  &  R.  G.  R.  R.  Co.,  17  Hun,  316 ;  Reddington  v. 
Mariposa  L.  &  M.  Co.,  19  Id.  405 ;  Brewster  v.  Mich.  C. 
R.  R.  Co.,  5  IIoio.  Pr.  183;  Clews  v.  Rockford,  R.  I.  &  St. 
L.  R.  R.  Co.,  49  Id.  117;  Pope  v.  Terre  Haute  Car  Mfg. 
Co.,  87  N.  Y.  137.  .  .  . 

It  appearing  that  the  general  officers  of  the  appellant 
had  knowledge  of  the  granting  of  the  injunction,  and 
substantially  of  its  provisions,  before  the  doing  of  the  acts 
on  August  21st,  alleged  as  violations  of  the  injunc- 
tions, it  is  guilty  of  contempt  of  court,  even  if  it  be 
held  that  none  of  those  served  with  the  injunction  on 
August  21,  were  "managing  agents"  of  the  appellant. 
Abel  v.  N.  Y.,  L.  &  W.  R.  R.  Co.,  18  Weeh  Pig.  554; 
aff'd,  100  N.  Y.  634;  Mayor  v.  N.  Y.  &  S.  I.  Ferry  Co.,  64 
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iT.  Y.  622 ;  Hull  v.  Thomas,  3  Mw.  Ch.  236 ;  People  v. 
Brower,  4  Paige,  405  ;  People  -v.  Sturtevant,  9  N.  Y.  263  ; 
Livingston -y.  Swift,  23  How.  Pr.  1 ;  Ewing  v.  Johnson,  34 
How.  Pr.  202 ;  Cape  May  &  S.  L.  R.  R.  Co.  v.  Johnson,  8 
Stew.  (iT.  J.).  422  ;  S.  C,  9  Am.  &  Eng.  R.  R.  Cases,  476, 
and  English  cases  cited  therein ;  Palmer  v.  Penn.  Co.,  35 
Hun,  3G9  ;  People  v.  Compton,  1  Duer,  512,  514 ;  .  .  . 
Hatch  V.  Chi.  «fe  R.  I.  R.  R.  Co.,  6  Blatoh.  {U.  S.  Circ.) 
105;  Haring  v.  Kauffman,  13  JV.  J.  Eg.  (2  Beasley) 
397 ;  Kerr  Inj.  in  Eg.  571 ;  High  Inj.  §  17 ;  Milne  v.  Van 
Buskirk,  9  Iowa,  558;  Howe  v.  Willard,  40  Vt.  654;  Rap- 
alje  Contempt  (ed.  1884)  60,  m ;  Daniels  Ch.  PI.  c&  Pr. 
(ed.  1881)  §  1684;  1  Van  Santvoord  Eg.  Pr.  365,  626  ;  1 
Barh.  Ch.  Pr.  631 ;  Bank  v.  Canova,  11  Ilor.  143 ;  Win- 
ston V.  Nayson,  113  Mass.  411 ;  40  Field' s Lawyer' s  Briefs, 

§316;  Mayor  v.  Conover,  5  Abh.  Pr.  252 

In  no  case  has  it  been  held  that  before  a  corporation 
can  be  brought  into  contempt  such  technical  service  must 
be  made ;  and  it  is  submitted  that  it  is  enough  to  say,  to 
harmonize  the  decisions  referred  to  with  the  long  line  of 
decisions  already  cited  under  this  point,  that  all  sucL 
strict  decisions  have  reference  to  the  individuals  and  not 
the  corporation.  McCauley  v.  Palmer,  9  if.  Y.  Civ.  Pro. 
390;  Sandford  v.  Sandford,  9  Id.  289;  Coddington 'y.  Webb, 
4:  Sand.  639  ;  Watson  v.  Fuller,  9  How.  Pr.  425  ;  Mayer  v. 
Noll,  56  Id.  214. 

DwiGHT,  J. — The  contempt  adjudged  was  in  the  viola- 
tion of  an  injunction  pendente  lite.  That  the  order  of 
injunction  was  duly  granted  by  the  county  judge  of  Steuben 
county ;  that  it  was  served,  with  the  summons  and  com- 
plaint in  the  action,  upon  several  officers  of  the  defendant ; 
and  that  acts  were  done  by  the  defendant's  servants  and 
agents,  which  are  forbidden  by  the  order,  is  not  in  dispute. 
The  only  question  made  by  the  defendant  relates  to  the 
time  of  the  service  of  the  order,  had  a  sufficient  service 
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been  made,  to  charge  the  defendant,  before  the  commission 
of  the  acts  complained  of  ? 

Upon  that  question  the  proofs,  contained  in  the  affida- 
vits used  on  the  motion,  show  that  the  work  which  con- 
stituted the  alleged  violation  of  the  injunction  was  com- 
menced on  Saturday,  August  21,  and  continued  on  the 
following  Monday ;  and  that  the  service  of  the  injunction 
order  was  made,  at  various  times  of  those  days,  on  the 
station-master  at  Hornellsville,  on  the  conductor  of  a 
gravel  train  which  was  engaged  in  the  work,  on  the 
"  section  boss  "  of  the  section,  the  "  road-master  "  of  the 
division,  and  the  division  superintendent  of  the  division 
within  the  limits  of  which  the  work  was  done;  and, 
finally,  on  the  first  vice-president  of  the  defendant,  in  the 
city  of  New  Tork. 

It  is  also  alleged  in  the  moving  affidavits,  and  not 
denied  by  the  opposing  affidavits,  "that  the  general 
officers  of  the  defendant's  company  in,  New  York  were 
fully  advised,  before  noon  of  the  twenty-first  of  August, 
that  the  injunction  had  been  issued,  of  the  nature  of  the 
prohibition  contained  therein  and  of  the  fact  that  the 
same  had  been  served  on  some  of  the  officers  or  agents 
of  the  company." 

It  is  not  denied,  that  the  acts  complained  of,  or  some 
of  them,  were  done  after  the  service  of  the  papers,  includ- 
ing the  injunction  order,  on  aU  the  persons  who  were 
served,  as  above  stated  (with  the  exception  of  the  vice- 
president  of  the  company),  and  after  noon  of  August  21. 

Upon  this  state  of  the  proofs,  disregarding  facts  which 
are,  nevertheless,  in  controversy,  it  would  seem  that  we 
may  limit  our  inquiry  to  the  two  questions : 

1st.  Whether  either  of  the  persons  served  before  the 
commission  of  any  of  the  prohibited  acts,  was  a  "  manag- 
ing agent "  of  the  defendant  within  the  meaning  of  the 
statute  which  prescribes  the  mode  of  service  on  corpora- 
tions {Code  Civ.  Pro.  §  431) ;  and,  2d.  Whether,  in  the 
absence  of  strict  service  of  the  injunction    order,    the 
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defendant  was,  nevertheless,  amenable  to  its  commands, 
and  may  be  punished  for  its  violation,  because  of  the  fact 
that  the  chief  officers  of  the  company  had  knowledge  of 
the  issuance  of  the  order  and  of  what  was  commanded 
and  forbidden  thereby. 

Both  of  these  questions,  we  think,  must  be  so  answered 
as  to  uphold  the  action  of  the  special  term  in  making  the 
order  appealed  from. 

Among  the  officers  of  the  defendant,  served  while  the 
acts  in  question  were  in  progress,  was  the  division  super- 
intendent of  that  division  of  the  defendant's  road  which 
included  the  locus  of  the  alleged  violation  of  the  order  of 
the  court.  All  the  servants  and  agents  of  the  company 
located  within  that  division  were  subject  to  his  orders. 
All  the  servants  of  the  company  engaged  in  the  promotion 
of  the  work  in  question  were  acting  under  his  orders.  The 
work  was  done  under  his  personal  supervision  and  direc- 
tion. He  was  the  managing  agent  of  the  defendant,  in 
respect  to  all  matters  local  to  the  important  division  of 
which  he  was  superintendent,  and  in  respect  to  the  acts 
sought  to  be  enjoined.  He  was  the  officer  who  received 
from  the  chief  authorities  of  the  road  all  general  orders 
pertaining  to  the  management  and  operation  of  his  divi- 
sion, and  he  must  have  been  the  officer  chiefly  relied  upon 
to  transmit  to  those  authorities  all  information  respecting 
its  condition  and  requirements.  He  was  the  officer  whose 
position,  rank  and  duties  made  it,  in  the  language  of  the 
opinion  in  Palmer  v.  Penn.  Co.  (35  Hun,  369  ;  aff'd,  with- 
out opinion,  99  JV.  Y.  679),  "  reasonably  certain  that  the 
defendant  would  be  apprised  of  the  service  made."  As 
was  said  in  that  case,  the  rule  of  the  statute  does  not 
require  that  the  agent  should  have  charge  of  the  whole 
business  of  the  corporation,  for  such  agencies  seldom  or 
never  exist. 

So,  in  the  case  of  a  railroad  company,  the  manage- 
ment of  an  agent  need  not  extend  throughout  the  whole 
line  of  the  road,  for  in  that  case  there  would  be  but  on© 
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managing  agent.  We  think  that,  in  this  case,  the  divis- 
ion superintendent  within  whose  division  and  under  whose 
direction  the  work  was  being  done  which  was  sought  to 
be  enjoined,  was  the  appropriate  managing  agent  upon 
whom  to  make  service  of  the  injunction  order. 

But  we  think  the  answer  to  the  second  question  pro- 
pounded above  must  be  equally  decisive  in  favor  of  sus- 
taining the  order  appealed  from. 

It  is  established,  for  the  purpose  of  this  review,  that 
the  general  officers  of  the  company  were  fully  advised  of 
the  issuance  of  this  injunction,  and  of  its  purpose  and 
effect,  before  noon  of  Saturday,  and  that  the  acts  forbid- 
den continued  through  the  afternoon  of  Saturday,  and  at 
least  a  portion  of  the  forenoon  of  Monday. 

The  authorities  are  numerous  and  decisive  to  the  effect 
that  the  commission  or  continuance  of  the  forbidden  acts, 
after  such  notice  of  the  granting  of  the  injunction,  was  a 
contempt  of  court  equally  as  if  there  had  been  strict  ser- 
vice of  the  injunction  order  (People  v.  Brower,  4  Paige, 
405  ;  Livingston  v.  Swift,  23  How.  Pr.  1 ;  Abell-y.  N.  Y., 
L.  &  W.  R.  R.  Co.,  18  Weekly  Dig.  hb4:\  affirmed,  100  N. 
Y.  634). 

We  think  the  proofs  support  the  adjudication  of  con- 
tempt against  the  defendant,  and  justify  the  order  made 
in  the  premises. 

The  second  order  was  favorable  to  the  defendant,  in 
substituting  merely  motion  costs  for  the  costs  and  expenses 
of  the  proceeding.  The  appeal  from  the  order  of  amend- 
ment seems  to  have  been  taken  for  greater  caution,  to 
bring  up  the  whole  order  as  amended. 

Both  orders  should  be  affirmed,  with  costs  of  one 
appeal. 

Orders  affirmed,  with  $10  costs  and  disbursements. 

Bakkee,  p.  J.,  Haight  and  Beadley,  JJ.,  concurred. 
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KOENIG   AND   ANOTHER,    APPELLANTS,   V.    IS'EW     YOKK 

LIFE  INSURANCE  CO.,  Eespondent. 

Supreme    Court,    First    Department,    General    Term, 
January,  1888. 

§  820. 

Interpleader — wJien  properly  ordered   on  motion — order,  wTiere  pa/rt  of 
amount  due  only  is  in  dispute. 

Where  a  policy  of  insurance  was  payable  to  the  children  of  the  as- 
sured's  wife  "T.  S.,"  and  two  children  of  said  "T.  S.,"  after  the 
death  of  the  insured,  claiming  to  be  her  only  children,  brought  an 
action  against  the  insurance  company  to  recover  the  sum  due  on  the 
policy,  and  it  appeared  that  one  "B.  K."  asserted  and  swore  that 
she  was  the  lawful  child  of  "  T.  S."  and  as  such  entitled  to  share 
in  the  insurance  money,  but  the  plaintiffs  in  the  action  denied  her 
right  so  to  share  and  alleged  that  she  was  illegitimate, — Held,  that 
an  order  was  properly  made  upon  proof  of  these  facts  and  upon  the 
usual  allegations  of  absence  of  collusion  and  of  the  readiness  of  the 
defendant  to  pay  the  money  into  court,  interpleading  "B.  K."  as 
defendant  in  the  place  of  the  insurance  company. 

Where  it  appears  that  a  third  party  claims  a  portion  of  the  identical 
debt  involved  in  an  action,  such  third  party  may  be  interpleaded  in 
place  of  the  defendant.  It  is  sufficient  if  the  claimant's  demand  is 
one  which  must  be  satisfied  out  of  the  funds,  even  though  he  does 
not  claim  the  whole. 

Where  it  appears  that  one  interpleaded  in  an  action  in  place  of  the 
original  defendant  as  claiming  a  portion  of  the  funds  in  suit  can  in 
no  event  be  entitled  to  more  than  one  third  thereof,  the  plaintiffs, 
upon  making  a  proper  application  at  special  term,  should  be  allowed 
to  receive  the  remainder  without  awaiting  the  termination  of  the 
action. 

{Decided  January,  1888.) 
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Appeal  by  plaintiffs  from  an  order  of  the  New  York 
county  special  term^  interpleading  Bertha  Koehler  as 
defendant. 

This  action  was  brought  to  recover  the  sum  of  $5,109.22 
and  interest,  due  upon  a  policy  of  insurance  issued  by 
the  original  defendant,  the  New  York  Life  Insurance 
Company,  upon  the  life  of  Leopold  Sand,  the  plaintiff's 
father,  and  payable  upon  his  death  (which  occurred 
March  28,  1887),  to  his  wife  Therese  Sand,  or  "  in  case  of 
the  death  of  the  said  Therese  Sand,  before  the  decease  of 
the  said  assured  ...  to  her  children,  for  their  use, 
or  to  their  guardian  if  under  age."  The  complaint  alleged 
that  on,  or  about,  April  4,  1885,  "  the  said  Therese  Sand 
died  intestate,  leaving  her  surviving,  her  said  husband, 
Leopold  Sand,  and  these  plaintiffs  her  only  lawful  chil- 
dren." 

The  defendant,  before  its  time  to  answer  had  expired, 
upon  an  affidavit  of  its  president,  "that  one  Bertha 
Koehler  of  Brooklyn,  Kings  county,  New  York,  claims 
to  be  a  child  of  the  said  Therese  Sand,  and  to  be  entitled 
to  one-third  of  the  amount  of  said  policy,  and  that  it 
appears,  therefore,  that  the  said  Bertha  Koehler,  not  being 
a  party  to  this  action,  makes  a  demand  against  this 
defendant  for  a  portion  of  the  same  debt  for  which  this 
suit  is  brought ;  and  deponent  avers  that  there  is  no  col- 
lusion between  the  said  Bertha  Koehler  and  this  defend- 
ant, or  any  ofBcer  of  this  defendant  company,  and  that 
this  defendant  is  ready  and  willing  to  pay  into  court  the 
amount  due  upon  the  said  policy,  to  wit :  the  sum  of 
$5,109.22,  with  interest  thereon  from  September  1,  1887," 
moved,  after  notice  to  the  plaintiffs  and  to  Bertha  Koeh- 
ler, for  an  order  substituting  Bertha  Koehler  as  defendant 
in  place  of  the  New  York  Life  Insurance  Company,  and 
discharging  the  said  New  York  Life  Insurance  Company 
from  liability  to  the  plaintiffs  and  to  the  said  Bertha 
Koehler  on  paying  into  court  the  amount  due  from  the 
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said  company  upon  the  policy  of  insurance  referred  to  in 
the  said  affidavit."  Upon  the  motion,  the  plaintiffs  pre- 
sented affidavits  in  which  they  asserted  that  "  before 
said  Therese  Sand  became  married  {aic.)  to  said  Leopold 
Sand,  and  several  years  prior  to  said  marriage  [July  23, 
1853],  said  Therese  Sand,  who  was  then  unmarried  and 
smgle,  and  whose  name  then  was  Therese  Gausser,  gave 
birth  to  an  illegitimate  child  (a  female  child)  named 
Bertha  Gausser,  who  is  still  livmg,  and  who  is  now  Bertha 
Koehler. "  The  said  Bertha  Koehler  appeared  upon  the 
motion  by  attorney  and  filed  an  affidavit  in  which  she 
said,  "  I  am  one  of  the  lawful  children  of  Theresa  Sand 
and  Leopold  Sand,  deceased,  and  one  of  the  lawful  heirs 
and  next  of  kin  of  said  Theresa  Sand  and  Leopold 
Sand,  and  as  one  of  such  children  I  am  entitled  to  share 
in  the  money  due  on  the  policy  of  insurance  upon  the 
life  of  Leopold  Sand  mentioned  in  the  complaint  in  this 
action.  I  have  claimed  and  demanded  the  right  to  share 
in  the  distribution  of  said  moneys,  and  do  hereby  claim 
and  demand  the  aforesaid  moneys,  or  my  share  thereof, 
from  the  Kew  York  Life  Insurance  Company.  I  deny 
that  I  am  an  illegitimate  child  of  Theresa  Sand,  de- 
ceased." 

The  court  at  special  term  granted  the  motion,  and  the 
plaintiffs  thereupon  took  this  appeal. 

EdAJoard  F.  Hassey,  for  plaintiffs-appellants. 

Where  it  appears,  that  the  claimant  claims  a  different 
debt,  or  different  amount,  there  can  be  no  interpleader. 
Shaw  -y.  Coster,  8  Paige  Ch.  339;  Baltimore  &  Ohio  R. 
R.  V.  Arthur,  90  iV.  Y.  237;  Board  of  Supervisors  v. 
Deyoe,  15  Hun,  526;  Delancey  -y.  Murphy,  24  Id.  503. 
Where  the  claims  of  the  different  parties  are  not  iden- 
tical, the  action  cannot  be  sustained.  Glyn  v.  Duesbury, 
11  Simons  (Eng.  Y.  Chan.),  139. 

It  must  also  appear  from  the  moving  papers,  and  a 
party,  to  entitle    him  to   interplead   and  bring  himself 
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■within  section  820,  must  show  himself  to  be  indifferent  to 
the  claims  of  either  party.  For  the  purposes  of  the  motion, 
all  allegations  of  the  complaint  must  be  considered  true ; 
the  motion  must  be  made  before  an  answer  is  interposed, 
and  defendant  must  not  deny  or  dispute  any  alle^tion 
of  the  complaint — in  fact,  by  moving  for  interpleader,  the 
moving  party  admits  all  the  allegations  of  the  complaint. 
If  he  denies  any,  he  creates  an  issue  which  is  fatal  to  the 
application  ;  he  must  admit  the  plaintiff's  claim.  Marvin 
V.  El  wood,  11  Paige,  365;  Oppenheim  v.  Wolf,  3  Sand. 
Ch.  571;  Van  Buskirk  v.  Eoy,  8  How.  Pr.  425;  New 
Haven  E.  E.  Co.  v.  Schuyler,  1  Ahh.  Pr.  417;  reversed  on 
other  grounds,  17  N.  Y.  592;  Eagleson  v.  Clark,  2  Ahh. 
Pr.  364.  Applying  this  test  to  the  moving  papers,  we 
find  no  allegations  or  proofs  of  indifference,  as  required 
by  this  rule  of  law. 

Wm.  B.  Tlornhlower  and  James  Byrne  {Carter,  Horn- 
hlower  (b  Byrne,  attorneys),  for  defendant  N.  Y.  Life 
Ins.  Co.,  respondent. 

The  court  will  not  on  this  motion  try  the  question 
whether  or  not  Bertha  Koehler  is  a  child  of  Therese 
Sand.  Bleecker  v.  Graham,  2  £!dw.  Ch.  647;  Atkinson 
V.  Manks,  1  Cow.  691,  704.  .  .  .  Bertha  Koehler's 
demand  is  for  the  same  debt  that  plaintiffs  sue  for, 
within  the  meaning  of  the  Code  and  the  decisions  there- 
under. Barnes  v.  Mayor,  27  Hun,  236,  and  cases  cited. 
.  .  .  .  Wilson  V.  Duncan,  8  Ahh.  Pr.  354;  Chamber- 
lain V.  O'Connor,  8  How.  Pr.  45;  Stuart  v.  Welch,  4 
MyVne  c&  Craig  (Eng.  Ch.),  316.  .  .  .  The  court  justly 
cite  such  cases  as  precedents,  as  it  is  settled  that  section 
820  of  the  Code  was  intended  as  a  substitute  for  the  biU 
of  interpleader  in  equity.  Delancey  v.  Murphy,  24  Hun, 
503 ;  Codifier's  N'otes,  251,  Code  of  Procedure  o/1848. 

Bartlett,  J.  —  This  was  a  proper  case  for  an  order  of 
interpleader.       The  insurance  moneys  in  the  hands  of  the 
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respondent  are  conceded  to  be  due  to  the  children  of 
Therese  Sand.  The  plaintift's  claim  to  be  her  only  law- 
ful children.  Bertha  Koehler,  who  has  been  substituted 
as  defendant  by  the  order  under  review,  asserts  that  she 
also  is  a  lawful  child  of  Therese  Sand,  and  demands  that 
she  be  allowed  to  share  in  the  distribution  of  the  insurance 
moneys.  Her  legitimacy  is  denied  by  the  plaintiffs,  who 
contend  that  insomuch  as  she  was  not  born  in  wedlock, 
there  is  no  reasonable  doubt  that  they,  and  they  alone, 
are  entitled  to  the  proceeds  of  the  insurance  poUcy. 
But  the  question  of  illegitimacy  could  not  properly  be 
determined  on  the  motion. 

The  affidavit  of  Bertha  Koehler  herself,  although 
deficient  in  particulars,  sufficed  to  show  that  there  was  a 
substantial  controversy  upon  that  point,  and  to  indicate 
that  her  claim  could  not  safely  be  disregarded  by  the 
insurance  company.  There  was  nothing  which  would 
have  warranted  the  court  in  finding  that  the  respondent 
was  acting  in  collusion  with  the  claimant.  As  to  the 
identity  of  the  debt  alleged  to  be  in  dispute,  it  is  sufficient 
if  the  claimant's  demand  is  one  which  must  be  satisfied 
out  of  the  fund,  even  though  he  does  not  claim  the  whole 
(Barnes  v.  Mayor,  27  Hun,  236;  Stuart  v.  Welch,  4  Mylne 
<&  Craig  (Eng.  Chan.),  316). 

In  the  present  case,  however,  as  the  substituted 
defendant  appears  in  no  event  to  be  entitled  to  more  than 
one-third,  the  plaintiffs,  upon  making  a  proper  application 
to  the  special  term,  should  be  allowed  to  receive  the 
remainder  without  awaiting  the  termination  of  the  suit. 

The  order  appealed  from  should  be  affirmed. 

Van  Beunt,  P.  J.,  and  Macomber,  J.,  concurerd. 
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LAMBERT,  Appellant,  v.  PERRY,  Respondent. 

Sltreme  Court,  First  Department,  General  Term,  May, 

1888. 

§53L 

Bill  of  particulars — Motion  for,  of  one  allegation  of  pleading  not  extended 
to  other,  allegations  thereof. 

Where,  after  notice  but  before  the  hearing  of  a  motion  for  a  bill  of 
particulars  of  a  defense,  the  defendant  stipulated  that  the  allega- 
tions of  the  answer  setting  up  such  defense  be  stricken  out,  and 
thereupon,  without  leave  of  court,  and  without  any  new  notice  of 
motion,  the  plaiutilf  served  an  affidavit  alleging  that  he  desired  a  bill 
of  particulars  of  allegations  in  the  answer  not  mentioned  in  his  pre- 
vious papers, — Held,  that  the  motion  for  a  bill  of  particulars  was 
properly  denied. 

A  new  ground  for  relief  cannot  be  injected  into  a  motion  by  the  service 
of  an  affidavit  setting  forth  such  new  ground,  one  day  before  the 
return  day  of  the  motion. 

(Decided  May  18,  1888.) 


Appeal  by  plaintiff  from  an  order  of  the  New  York 
county  special  term  denying  his  motion  for  a  bill  of 
particulars  of  defenses  set  up  in  the  answer  herein. 

This  action  was  brought  to  secure  the  cancelktion  of 
a  bond  and  mortgage  for  $4,000  on  property  situate  "  in 
or  on  Pilot  Hill,  near  Coloma,  Eldorado  county,"  Cali- 
fornia, executed  by  plaintiff  to  defendant,  on  the 
ground  that  the  same  was  made  and  delivered  at  the  city 
of  New  York  pursuant  to  an  usurious  agreement  there 
entered  into  whereby  the  plaintiff,  being  indebted  to  the 
defendant  in  the  sum  of  not  over  $3,139.17,  was  to  pay 
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therefor  the  sum  of  $4,000  with  interest  thereon  at  the 
rate  of  six  per  cent,  per  annum.  The  answer  of  the 
defendant,  among  other  things,  admitted  the  execution, 
etc.,  of  the  bond  and  mortgage ;  denied  that  it  was  made 
and  delivered  pursuant  to  a  usurious  contract  and  that 
there  was  any  contract  of  that  nature ;  admitted  that  the 
plaintiff  received  from  the  defendant  $3,139.17,  and  alleged 
that  the  "  defendant  paid,  laid  out  and  expended  for  the 
use  and  at  the  request  of  the  plaintiff  divers  other  sums  of 
money,  and  placed  in  the  hands  of  and  gave  over  to 
the  custody  of  the  plaintiff  divers  other  sums  of 
money,  which  the  plaintiff  has  not  given  back  to  the 
defendant,  but  which  he,  the  plaintiff,  has  converted  to 
his  own  use,"  and  that  the  bond  and  mortgage  were 
given  by  plaintiff  to  defendant  "  upon  a  consideration  paid 
and  delivered  by  this  defendant  to  said  plaintiff  at  or 
about  the  time  of  the  making  and  delivery  of  said  bond 
and  mortgage,  in  a  sum  and  value  in  the  aggregate  of  more 
value  than  the  sum  of  $4000,  no  part  of  which  has  been 
paid." 

The  plaintiff,  upon  an  affidavit  showing  necessity  there- 
for, procured  an  order  to  show  cause,  returnable  March  6, 
1888,  why  he  should  not  have  a  bill  of  particulars  of  the 
allegation  of  the  answer  setting  forth  the  payment  of 
money  for  the  use  and  at  the  request  of  the  plaintiff  and 
the  placing  of  money  into  his  hands  and  its  conversion  by 
him.  On  March  2,  the  defendant's  attorney  served  upon 
the  attorney  for  the  plaintiff  a  stipulation  that  said  allega- 
tion of  the  answer  be  stricken  out  "  now  or  at  any  time  on 
or  before  the  trial  of  this  action,  and  that  an  order  to  that 
effect  may  be  entered  without  notice  and  without  costs  to 
either  party  as  against  the  other." 

On  March  5  the  plaintiff  made  an  affidavit  that  he  did 
not  know  the  items  of  the  consideration  alleged  by  the 
defendant  to  have  been  paid  and  delivered  to  him,  other 
than  the  sum  or  consideration  of  $3,139.17,  and  that  he 
could  not  prepare  his  defense  to  said  allegation  of  the 
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answer  or  safely  go  to  trial  without  a  biU  of  particulars 
thereof.  A  copy  of  this  affidavit  with  notice  that  it 
would  be  used  on  the  motion  returnable  March  6,  was  on 
the  same  day  served  on  the  defendant's  attorney.  There- 
after the  motion  for  a  bill  of  particulars  was  argued  and 
denied,  and  the  plaintiff  took  this  appeal. 

A.  C.  Shenstone,  for  plaintiff-appellant. 

A.  J.  Perry,  defendant-respondent  in  person. 

Van  Brunt,  P.  J.  —  This  action  was  brought  for  the 
purpose  of  having  a  bond  and  mortgage  declared  null  and 
void.  The  defendant,  in  his  answer,  alleged,  among 
other  things,  that  he  had  laid  out  and  expended  for  the 
use  and  at  the  request  of  the  plaintiff  divers  sums  of 
money,  etc.  The  plaintiff  thereupon  moved  for  a  bill  of 
particulars  of  these  sums  of  money.  Thereupon  the 
defendant  stipulated,  in  answer  to  such  motion,  that  said 
allegations  in  the  answer  might  be  stricken  out.  The 
plaintiff  then  served,  without  any  leave  of  the  court,  and 
without  any  new  notice  of  motion,  another  affidavit, 
alleging  that  he  desired  a  bill  of  particulars  as  to  another 
allegation  in  the  complaint  which  had  not  been  mentioned 
in  his  previous  papers.  The  court  denied  the  motion, 
and  in  this  we  think  the  court  was  entirely  correct.  The 
plaintiff  had  no  power  to  inject  into  his  motion,  by  the 
service  of  an  affidavit  one  day  before  the  return  day  of 
the  motion,, a  new  ground  for  relief. 

The  order  should  be  affirmed,  with  $10  costs  and 
disbursements. 

Brady  and  Baetxett,  JJ.,  concurred. 
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FESSEKDEK,    AS    AnCILLAET     ADMmiSTEATOR,     ETC.,    OP 

KiLLMAN,  Deceased,  Respondent,  v.  BLANCHARD, 
ET  AL.,  Appellants. 

SuPEEME  Coukt,   Second  Department,  General   Term, 
May,  1888. 

§§  3268,  et  seq. 
Security  fw  costs — when,  required,  in  action  by  ancillary  administrator* 

In  an  action  brought  by  an  ancillary  administrator,  the  plaintiff  cannot 
be  required  to  give  security  for  costs  as  non-resident  under  section 
3268  of  the  Code  of  Civil  Procedure,  if  he  himself  is  a  resident, 
notwithstanding  the  administrator  and  all  other  persons  interested 
except  the  defendants  are  ncn-residents. 

An  ancillary  administrator,  suing  as  such,  is  to  be  treated  in  the  matter 
of  requiring  security  for  costs  as  an  administrator. 

The  general  rule  is  that  the  parties  to  an  action  may  put  their  claim 
before  a  competent  court  without  any  obligation  to  secure  costs  to 
the  opposite  party  in  case  of  failure. 

Where  the  claim  of  an  administrator  in  an  action  brought  by  him  in 
his  reproscHtative  capacity  is  on  its  face  meritorious,  a  motion  to 
require  the  plaintiff  to  give  security  for  costs  is  properly  denied;  and 
the  exercise  of  the  court's  discretionary  power  in  denying  the  appli- 
cation will  not  be  interfered  with  on  appeal. 

{Decided  May  14,  1888.) 

Appeal  by  defendant  from  an  order  of  the  special 
term  of  the  supreme  court  in  Kmgs  county,  denying  an 
application  for  an  order  to  compel  the  plaintiff  to  give 
security  for  costs. 

This  action  was  brought  by  the  plaintiff  as  ancillary 
Administrator  of  Thomas  W.  Killman,  deceased.    The  com- 

*  See  Note  on  Security  for  Costs,  4  N.  T.  Civ.  Pro.  82,  94. 
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plaint  alleged  that  on  May  17, 1878,  the  bark  "Masonic,"  an 
American  vessel,  sailed  from  the  United  States,  bound 
for  Nagasaki,  Japan ;  that,  during  the  prosecution  of  her 
voyage,  she  put  into  the  port  of  Manilla,  Spain,  and  while 
there  was  on  or  about  January  1,  1879,  seized  by  the 
Sp'anish  authorities  for  an  alleged  violation  of  the  revenue 
laws,  fined  ^2,200,  and  condemned  and  sold  by  the  govern- 
ment ;  that,  upon  behalf  of  the  owners,  the  government 
of  the  United  States  claimed  indemnity  for  such  seizure 
from  the  Spanish  government,  and  an  award  was,  on 
June  27,  1885,  made  in  favor  of  said  owners,  and  on 
November  18,  1885,  the  amount  of  said  awa^-d,  to  wit, 
$52,972,  was  paid  by  the  Spanish  government  to  the 
secretary  of  state  of  the  United  States;  that,  on  November 
14,  1878,  Thomas  W.  Killman  departed  this  life,  being 
the  owner  of  two-sixteenths  of  said  bark,  which  two- 
sixteenths  became  part  of  the  assets  of  said  Killman's 
estate;  that  the  defendant  Blanchard,  representing  him- 
self to  be  the  owner  of  the  whole  of  said  vessel,  transferred 
and  assigned  his  right  to  the  award  and  moneys  to  be 
paid  thereunder  to  the  other  defendants  in  this  action  by 
an  assignment  which  was  filed  in  the  office  of  the  secretary 
of  state,  in  November,  1884;  that  under  said  assignment 
and  as  owners  of  said  bark,  and  claiming  to  be  such,  the 
defendants  received  from  the  United  States  the  amount 
of  such,  award  with  knowledge  of  the  fact  that  two-six- 
teenths thereof  belonged  to  the  estate  of  Thomas  W. 
Killman,  deceased;  that,  on  July  22, 1887,  letters  ancillary 
of  administration  upon  the  estate  of  Thomas  W.  Kilhnan, 
deceased,  were  duly  issued  to  the  plaintiff  by  the  surrogate 
of  the  county  of  Kings,  in  the  State  of  New  York;  and 
that  plaintiff  has  demanded  of  the  defendant  the  payment 
of  two-sixteenths  of  the  sum  received  as  aforesaid,  to  wit, 
$6,621.50,  with  interest,  and  no  part  thereof  has  been  paid; 
and  demands  judgment  for  said  amount,  with  interest  from 
November,  1885. 

The  answers  of  defendants  deny  title  in    plaintiff's- 
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decedent  of  any  portion  of  said  vessel,  and  set  up  affirma- 
tive defenses. 

After  issue  joined,  the  defendant  moved,  upon  affidavit 
averring  that  Thomas  W.  Killman,  at  the  time  of  his 
death,  was  a  resident  of  the  State  of  Maine ;  that  the 
administrator  of  his  estate  was  a  resident  of  the  State  of 
Maine  at  the  time  of  his  appointment  and  at  the  time  of 
the  commencement  of  the  action ;  that  the  estate  had  no 
assets  within  the  State  of  ISTew  York,  and  the  plaintiff  had 
not  in  his  hands  any  funds  or  other  property  belonging  to 
the*estate;  and  also  that  the  estate  was  insolvent;  for  an 
order  requiring  the  plaintiff  to  give  security  for  costs. 
The  plaintiff  in  opposition  to  the  motion,  presented  an  affi- 
davit showing  that  the  action  was  brought  for  the  benefit 
of  the  next  of  kin  of  the  decedent,  who  reside  in  Maine, 
and  also  showing  that  they  were  in  humble  circumstances 
and  utterly  unable  to  pay  $250  into  court  or  give  security 
for  costs  in  this  action,  and  that,  if  they  were  required  to 
give  security,  they  would  be  unable  to  do  so,  and  the  action 
must  be  discontinued. 

The  court,  at  special  term,  denied  the  motion,  and 
defendant  thereon  took  this  appeal. 

Hobhs  d;  Gifford,  for  defendants-appellants. 
Defendants  are  entitled  as  a  matter  of  strict  right  to 
the  security  asked. 

The  defendants  are  all  residents,  while  the  parties  for 
whose  real  benefit  the  action  has  been  brought  are  all 
non-residents.     Code  Civ.  Pro.  §  3268.     .     .     . 

It  was  evidently  the  intention  of  the  legislature  to 
prohibit  a  non-resident  from  bringing  suit  in  our  courts, 
either  directly  or  indirectly,  unless  the  defendant  was 
properly  protected  by  a  sufficient  bond.  .  .  .  •  Even  if 
it  should  be  held  that  the  right  of  defendants  to  security 
was  not  absolute,  yet  the  discretion  of  the  court  bslow 
should  have  been  exercised  in  their  favor.  Code  Civ. 
Pro.  §  3271.    .    .    . 
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Mr.  Justice  Bakrett,  in  passing  upon  this  question  in  a 
case  identical  with  the  case  at  bar,  says :  "  The  executrix 
is  a  non-resident.  The  estate  is  in  Georgia.  The  plaintiff 
is  the  attorney  in  fact  of  the  executrix.  He  became 
administrator  with  the  will  annexed,  simply  because  the 
foreign  executrix  could  not  sue  under  our  laws.  This 
application  ought  in  justice  to  be  treated  substantially  as 
though  the  foreign  executrix  were  the  real  plaintitf.  It 
would  indeed  be  better  for  defendant^  were  we  to  extend 
the  comity  and  let  her  sue  and  give  security,  than  to 
refuse  such  comity,  yet  permit  her  attorney,  under  the 
powers  of  administrator  cwm  testamento  annexOy  to  sue 
without  giving  security.  Carney  v.  Bernheimer,  3 
Monthly  Lam  Bull.  24;  S.  O.  more  fuUy,  1  N.  Y.  Civ. 
Pro.  233  noU;  aff'd,  12  iV.  Y.  Weekly  Dig.  91. 

Ha/rriman  Fessenden,  for  plaintiff-respondent. 

Defendants  have  no  right  whatever  to  this  security. 
A  party  cannot  have  a  right  to  what  a  court  has  discre- 
tion to  grant  or  withhold.  Tallman  v.  Hinman,  10  How. 
Pr.  89;  Matter  of  Duff,  41  Id.  350.  An  order  requiring 
plaintiff  to  give  security  for    costs  is  not  appealable. 

Bolles  V.  Duff,  17  AU.  Pr.  448 The  words 

substantial  right  mean  such  rights  only  as  are  to  be  deter- 
mined as  pure  questions  of  law,  or,  in  other  words,  such 
only  as  can  be  demanded  as  the  strict  legal  right  of  the 
party.  Foot  v.  Lathrop,  41  JSf.  Y.  361;  De  Barante  v. 
Deyermand,  41  Id.  355.  And  is  not  enough  that  the  order 
affects  a  right  of  substantial  value  to  the  party,  but  the 
right  affected  by  the  order  must  be  one  absolutely  con- 
ferred by  law  and  not  one  dependent  upon  the  exercise  of 
discretion  or  favor  by  the  court.  In  re  Duff,  41  How. 
Pr.  350 ;  Field  v.  Stewart,  41  Id.  95  ;  Tallman  v.  Hinman, 

10  Id.  89 This  motion  is  made   for  the 

exercise  of  a  discretionary  power  only.  Code  Civ.  Pro. 
%  3271.  And  the  distinction  on  this  account  between  this 
section  and  section  3268,  where  the  security  is  a  matter 
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of  right,  should  be  remembered.     Ryan  v.  Potter,  4  JST. 

Y.  Civ.  Pro.  80 The  intention   of  this  section 

is  to  some  extent  shown  by  the  construction  given  by  the 
courts  to  its  predecessor  in  the  Code  of  Procedure.  Code 
Procedure.,  §  371.  In  construing  Code  of  Procedure, 
§  371,  the  judges  limited  the  exercise  of  the  power  to 
cases  of  gross  mismanagement  or  bad  faith.  Carney  -y. 
Bernheimer,  3  Law  Bull.  24;  S.  C.  more  fully,  1  N.  Y. 
Civ.  Pro.  233  note;  Norris  v.  Breed,  1  Sheldon,  271;  Ged- 
ney  v.  Purdy,  47  N.  Y.  676.  .  .  .  It  is  incumbent 
upon  appellants  to  show  affirmatively  that  an  error  has  been 
committed  to  their  prejudice.  Tracy  v.  Altmeyer,  46  iT. 
Y.  598;  Appleby  v.  Erie  Co.  Savings  Bank,  62  Id.  12-18. 
.  .  .  This  order  should  be  reversed  unless  the  general 
term  is  satisfied  that  the  discretion  has  been  abused  or 
plainly  exercised  unwisely  by  the  court  below.  Morrison 
V.  Agate,  20  Hun,  23  .  .  .  In  re  Duff,  41  How.  Pr. 
350.  ...  It  was  admitted  upon  the  argument  of  the 
motion,  and  appears  from  the  papers,  that  outside  of  the 
claim  in  suit  the  estate  has  no  assets,  so  far  as  known.  This 
alone  is  not  enough  to  constitute  a  denial  of  security  for 
costs,  an  abuse  of  discretion,  or  a  plainly  unwise  refusal.  On 
the  contrary,  the  cases  have  held  that  the  court  will  not 
require  security  for  costs  where  an  action  is  brought  and 
prosecuted  in  good  faith  by  an  administrator,  simply 
because  the  estate  has  no  assets  except  the  claim  in  litiga- 
tion. Ryan  v.  Potter,  4  N.  Y.  Civ.  Pro.  80 ;  Koch  v. 
Keller,  2  Zaw  Bull.  96.  .  .  .  Security  should  not  be 
required  in  a  doubtful  case.  McEntee  v.  McEntee,  4  Law 
Bull.  20. 

Barnakd,  p.  J. — The  plaintiff  is  the  ancillary  admin- 
istrator of  Thomas  "W.  KiUman,  deceased.  Killman  was 
a  resident  of  the  State  of  Maine,  and  letters  of  administra- 
tion were  issued  there  to  Thomas  P.  Shute.  The  plain- 
tiff, as  an  ancillary  administrator,  has  brought  this  action 
to  enforce  a  claim  against  the  defendant.    The  defendant 
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appeared  at  special  term  to  obtain  security  for  costs.  The 
application  was  denied,  and  this  appeal  is  brought.  The 
plaintiff  is  not  a  non-resident  of  the  State,  and  therefore 
does  not  come  within  the  enactment  in  the  Revised  Stat- 
utes, now  contained  in  section  3268  of  the  Code. 

The  plaintiff  is  to  be  treated  as  an  administrator.  He 
is  appointed  under  our  laws,  and  has  given  the  security 
for  the  faithful  performance  of  his  trust.  The  general 
rule  is  that  parties  may  put  their  claim  before  a  compe- 
tent court  without  any  obligation  to  secure  costs  to  the 
opposite  party  in  case  of  failure. 

In  an  action  brought  by  an  executor  and  administrator, 
discretionary  power  is  given  to  courts  to  require  a  plaintiff 
to  give  security  for  costs.  It  is  not 'usual  for  an  appellate 
court  to  interfere  with  a  refusal  to  exercise  a  discretion- 
ary power.  In  the  present  case,  the  order  to  compel 
security  was  properly  denied.  The  claim  is  on  its  face 
meritorious.  The  defendant  got  a  large  sum  for  almost 
nothing ;  and,  if  the  plaintiff's  claim  is  right,  he  ought  to 
refund  it  to  the  estate  of  the  deceased.  This  will  be  de- 
termined on  the  trial.  The  plaintiff  is  Uable,  like  other 
administrators,  in  case  of  failure. 

The  order  should  be  affirmed,  with  costs  and  disburse- 
ments. 

Peatt,  J.,  concurred. 
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KELLOGG,  Respondent,   v.  REESE,   Appellant. 

Supreme    Coukt,    First    Department,   General    Term, 
May,    1888. 

§§  Q6,  539,  723,  997. 

Attorney'' s  services — against  whom  action  for,  maintainable — Am^ndmsnt 
'  of  pleading — how  made — Settlement  of  case  after  death  of  referee. 

Where,  in  an  action  by  an  attorney  to  recover  for  professional  services, 
it  appears  that  the  plaintLtf  was  employed  by  the  defendant  to  look 
after  hef  alfairs,  together  with  those  of  a  minor  child,  and  without 
restriction  as  to  whom  he  should  look  to  for  payment, — Held,  that  he 
had  a  right  to  look  for  payment  not  solely  to  the  person  actually 
benefited,  but  also  to  the  person  who  employed  him.     [I] 

Where,  pending  a  trial  before  a  referee,  application  was  made  to  amend 
the  complaint  so  that  it  should  conform  to  proof  which  showed  that 
the  services  rendered  were  worth  $250  more  than  the  sum  claimed 
in  the  -complaint,  and  it  appeared  that  this  matter  was  taken  under 
advisement  by  the  referee,  and  a  memorandum  was  produced  upon 
a  motion  at  special  term  for  settlement  of  the  case,  the  referee  hav- 
ing died,  in  the  referee's  handwriting,  showing  that  he  had,  upon 
further  consideration,  concluded  to  allow  the  amendment, — Held, 
that  the  court  at  special  term  very  properly  settled  the  case  as  though 
this  amendment  had  been  made.     [2] 

Instance  of  a  case  in  which  it  was  held  that  an  extra  allowance  of  five 
per  cent,  was  not  improperly  granted.     [3J 

(Decided  May  18.  1888.) 

Appeal  by  defendant  from  a  judgment  in  favor  of  the 
the  plaintiff,  also  from  an  order  granting  the  plaintiff  an 
extra  allowance  of  five  per  cent.,  and  also  from  an  order 
settling  the  proposed  case  on  appeal. 

This  action  was  brought  to  recover  for  professional 
services  alleged  to  have  been  rendered  by  the  plaintiff  to 
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the  defendant,  between  July  13,  1881,  and  August  1, 
1882. 

The  services  sought  to  be  recovered  for  were  ren- 
dered by  the  plaintiff  as  an  attorney  in  and  about  the 
plaintiff's  business  and  in  and  about  the  matters  concern- 
ing the  estate  of  Harold  W.  Pearsall,  an  infant  son  of 
the  defendant,  of  whom  the  defendant  was  general 
guardian. 

Other  facts  appear  in  the  opinion. 

William  G.  Wilson  {Marsh,  Wilson  cfe  Wallis,  attor- 
neys), for  defendant-appellant. 

Arthur  H.  Smith,  for  plaintiff-respondent. 

The  presentation  of  the  bill  for  a  smaller  amount  can 
have  no  effect  upon  the  referee's  finding  iipon  the 
question  of  value  in  the  presence  of  this  undisputed  testi- 
mony.   Williams  v.  Glenney,  16  JSf.  Y.  389.     .     .     . 

If  the  services  were  rendered  to  the  defendant  as 
guardian,  the  law  is  well  settled  that  the  defendant 
would  be  personally  liable  even  under  such  circumstances. 
.  .  .  This  doctrine  was  first  established  as  to  execu- 
tors in  Ferrin  v.  Myrick,  41  iT.  Y.  315.  It  was  fol- 
lowed and  applied  in  the  case  of  a  suit  for  attorney's 
services,  in  Austin  v.  Munroe,  47  If.  Y.  360.  The  same 
doctrine  was  applied  to  trustees  of  trust  funds,  in  New 
'v.  Is'icholl,  73  JSr.  Y.  127 ;  ,  Stanton  ^^  King,  8  Hun  4  ; 
aflfi'd,  69  W.  Y.  609 ;  Eeynolds  v.  Eeynolds,  3  Wend. 
244;  Demott  v.  Field,  7  Cow.  58;  Myer  v.  Cole,  12 
Johns.  349;  Sprague  v.  Smith,  29  Vem.  (Eng.  Chy.) 
421 ;  Baxter  v.  Wheeler,  49  N.  IT.  9;  Ballou  v.  Farman, 
9  Allen,  (Mass.),  47 ;  Ryan  v.  Rand,  Daily  Register,  May 
27,  1887.  .  .  .  No  error  was  committed  by  the 
referee  in  amending  the  complaint  to  conform  to  the 
proof.  .  .  .  The  discretion  exercised  by  the  referee 
in  the  plaintiff's  favor  Avas,  therefore,  wisely  exercised. 
Such  a  proceeding  is  sustained  by  direct  decision  of  the 
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court  of  appeals:  "Upon  the  trial  the  court  allowed  an 
amendment  of  the  complaint  increasing  the  demand  for 
judgment  to  conform  to  the  proofs:  Held,  no  error." 
Knapp  V.  Roche,  62  N.  Y.  614. 

Macomber,  J. — The  action  is  brought  to  recover  for 
professional  services  of  the  plaintiff  rendered  to  the 
defendant  between  July,  1881,  and  August,  1882.  The 
evidence  before  us  is  that  only  which  was  given  in  behalf 
of  the  plaintiff.  It  establishes  the  referee's  conclusions 
that  the  retainer  by  the  defendant  of  the  plaintiff's 
services  was  made  both  orally  and  in  writing.  The 
letter  of  the  defendant,  which  is  in  evidence,  is  a 
[1]  request  that  the  plaintiff  look  after  her  affairs, 
naming  them  in  a  general  way,  together  with  that 
of  a  minor  child.  Much  of  the  labor  performed  under 
this  retainer  was,  it  is  true,  done  in  behalf  of  the  interest 
of  the  infant ;  but  the  defendant  herself  was  the  general 
guardian  of  the  infant,  and  there  was  nothing  in  the 
retainer,  or  in  the  communications  between  her  and  her 
attorney,  limiting  his  right  to  charge  her  only  for  such 
services  as  he  should  perform  distinctively  in  her  individ- 
ual affairs.  On  the  contrary,  it  abundantly  appears  that 
the  plaintiff  was  employed  by  the  defendant  without 
restriction.  He  has,  therefore,  a  right  to  look  for 
payment,  not  solely  to  the  person  actually  benefited,  but 
to  the  person  who  employed  him. 

The  evidence  establishing  the  value  of  the  services  of 
the  plaintiff  is  not  controverted,  though  the  witnesses 
differ  somewhat  in  their  estimate  of  the  value  of  different 
portions  of  the  labor,  yet  there  is  the  general  concurrence 
among  them  that  the  services  were  worth  substantially  as 
much  as  the  referee  has  found.  These  are  shown  to  have 
been  $250  more  than  was  claimed  in  the  complaint.  Ap- 
plication was  made  to  the  referee  at  the  trial  to 
[^  amend  the  complaint  so  as  to  conform  it  to  the  proof. 
This  was  taken  under  advisement  by  the  referee,  and. 
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upon  a  motion  at  the  special  term  for  the  settlement  of 
the  case,  the  referee  having  died  before  the  case  was  set- 
tled, a  memorandum  was  shown,  in  the  handwriting  of  the 
referee,  which  indicated  that  upon  such  further  considera- 
tion he  had  concluded  to  allow  the  amendment.  The 
special  term,  therefore,  very  properly  settled  this  part  of 

the  case  according  to  the  facts. 
P]        There  is  also  before  us  an  appeal  from  an  order 

granting  an  additional  allowance  of  costs.  No  point 
has  been  made  upon  it  by  the  appellant's  counsel.  We 
have,  however,  looked  into  that  branch  of  the  case,  as 
well  as  the  others,  and  are  of  the  opinion  that  there  was 
no  abuse  of  the  discretionary  power  in  the  special  term  in 
granting  the  additional  allowance. 

The  judgment  and  the  orders  appealed  from  should, 
therefore,  be  affirmed,  with  costs. 

Baktlett,  J.,  concurred ;  Van  Bkijnt,  P.  J.,  not 
sitting. 


HYATT,    AS  ExEcuTOE,  etc.,    of  Smtth,  Deceased,  v. 
AEGUEEO. 

Superior  Court  of  the  City  of  New  York,   General 
Term,  June,  1888. 

§§  2642. 

jSxecutor — power  to  sell  real  property — effect  of  failure  of  aUU>  qualify. 

Section  3642  of  the  Code  of  Civil  Procedure, — providing  that  "  where 
any  powers  to  sell,  mortgage  or  lease  real  estate,  or  any  interest 
therein,  are  given  to  executors  as  such.'or  as  trustees,  or  as  executors 
and  trustees,  and  any  of  such  persons  named  as  executors  shall  neg- 
lect to  qualify,  then  all  sales,  mortgages  and  leases  under  said  pow- 
ers made  by  the  executors  who  shall  qualify,  shall  be  equally  valid 
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as  if  the  other  executors  or  trustees  had  joined  in  such  sales," — does 
not  deprive  a  testator  of  the  right  of  declaring  it  to  be  his  will  that 
a  power  of  sale  shall  not  exist  in  one  executor,  if  another  neg- 
lects to  qualify. 

Where  a  testator,  by  his  will,  confers  a  power  of  sale,  he  has  the  legal 
right  to  shape  the  power  and  to  declare  who  and  only  who  shall 
exercise  it. 

"Where  a  testator  by  his  will  appointed  two  executors  thereof,  and 
authorized  them  to  sell  all  or  any  part  of  his  real  and  personal  estate 
at  any  time,  "  in  their  joint  discretion— that  is  to  say,  one  is  not 
authorized  to  sell  or  exchange  without  the  consent  and  co-operation 

of  the  other — and  to  give  valid  deeds  of  the  same  to  purchaser," 

.  Held,  that  a  single  executor,  whatever  might  be  the  cause  of  his 
being  such,  had  no  power  to  sell;  that  the  power  to  sell  was  based 
upon  the  exercise  of  the  joint  discretion  of  the  two  executors. 

Controversy  submitted  without  action,  pursuant  to  sec- 
tion 1279  of  the  Code  of  Civil  Procedure. 

On  February  29,  1888,  the  plaintiff  and  defendant 
entered  into  a  contract  by  which  the  plaintiff  agreed  to 
convey  and  the  defendant  agreed  to  purchase  the  house 
and  lot  known  as  No.  307  East  One  Hundred  and  ISTine- 
teenth  street,  in  the  city  of  New  York,  for  the  sum 
of  $12,250,  subject  to  a  mortgage  of  $8,500.  On 
April  17,  1888  (the  day  to  which  the  closing  of  the 
aforesaid  contract  had  been  adjourned),  the  plaint- 
iff duly  tendered  the  usual  executor's  deed  as  required  by 
said  contract  and  demanded  that  the  defendant  carry  out 
the  said  contract.  Defendant  refused  to  carry  out  the 
same,  claiming  that  plaintiff  had  not  power  to  convey  good 
title  to  said  property  under  the  will  of  Elizabeth  T. 
Smith 

The  said  Elizabeth  T.  Smith  died  on  or  about  July  25, 
1886,  seized  in  fee  simple  and  possessed  of  the  property  in 
question  and  leaving  a  will  of  which  the  portion  pertinent 
to  this  inquiry  is  as  follows:  "Fourteenth.  I  hereby 
appoint  and  authorize  H.  L.  Horton,  residing  at  No.  144 
West  Fifty-seventh  street,in  the  city  of  New  York,  and 
Thomas  J.  Hyatt,  residing  at  No.  147  East  Forty-ninth 
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Street,  in  the  city  of  New  York,  to  be  the  executors  of  this 
my  last  will  and  testament,  and  I  hereby  authorize  my  said 
executors  to  sell  all  or  any  part  of  my  real  or  personal  estate 
at  any  time  in  their  joint  discretion— that  is  to  say,  one  is 
not  authorized  to  sell  or  exchange  without  the  consent  and 
co-operation  of  the  other— and  to  give  valid  deeds  of  same 
to  purchaser." 

Said  will  was  duly  admitted  to  probate  by  the  surro- 
gate of  New  York  county,  and  H.  L.  Horton  having  duly 
renounced  his  right  to  letters  testamentary  thereunder, 
letters  testamentary  were  duly  issued  to  the  plaintiff. 
Plaintiff  is  and  has  been  the  sole  acting  executor  there- 
under. 

The  only  question  involved  is,  did  the  plamtitt  have 
authority  to  convey  the  said  property  under  the  aforesaid 
power  of  sale,  H.  L.  Horton  not  joining  in  said  conveyance 
and  having  renounced  his  right  to  join  in  the  administra- 
tion of  the  said  estate. 

Feck  i&  Mason,  for  plaintiffs. 

Cited,  m  support  of  contention  that  the  plaintiff  could 
give  a  good  title  to  the  property  in  question,  and  that, 
therefore,  the  defendant  should  be  required  to  specifically 
perform  his  contract  to  purchase  the  same  :  2  B.  S.  109, 
§  55;  Code  Civ.  Pro.  §  2642,  as  amended  by  Laws  of  1883, 
chap.  401;  Sharp  v.  Pratt,  15  Wend.  610;  Niles  v. 
'  Stevens,  4  Denio,  399;  Taylor  v.  Morris,  1  iV.  Y.  342 ; 
Humbert  v.  Wurster,  22  Hun,  405;  Leggett  v.  Hunter,  19 
W.  Y.  445 ;  Howe  v.  Raymond,  3  Mun,  44  ;  3  Bed/,  on 
Wills,  611. 

Bailey  db  Sullivan,  for  the  defendant. 

Cited,  in  support  of  contention  that  the  power  of  ^  sale 
created  in  the  will  of  Elizabeth  T.  Smith,  deceased,  could 
be  executed  only  by  the  joint  act  of  both  executors: 
Kissam  v.  Dierkes,  49  iT.  Y.  602;  2   B.  S.  735,  §  112; 
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Ridgeley  v.  Johnson,  11  Barh.  52Y;  Dominick  v.  Michael, 
4  Sandf.  400. 

Sedgwick,  Ch.  J. — The  plaintiff's  testator  provided  in 
his  will  as  follows :  "  I  hereby  appoint  and  authorize  H. 
L.  Horton  and  Thomas  J.  Hyatt  to  be  my  executors  of 
this  my  last  wiU  and  testament,  and  I  hereby  authorize 
my  said  executors  to  sell  all  or  any  part  of  my  real  and 
personal  estate  at  anytime,  in  their  joint  discretion — that 
is  to  say,  one  is  not  authroized  to  sell  or  exchange  with- 
out the  consent  and  co-operation  of  the  other — and  to 
give  valid  deeds  of  the  same  to  purchaser."  Letters 
testamentary  were  issued  to  the  plaintiff,  Hyatt,  and 
Horton  renounced  his  right  to  letters  testamentary.  The 
plaintiff,  as  executor,  and  the  defendant  entered  into  a 
contract  to  sell  and  buy  real  estate  formerly  of  the  testator. 
The  defendant  objected  to  taking  title,  on  a  ground  which 
occasions  the  only  question  in  the  case.  That  question  is, 
"  Has  Thomas  J.  Hyatt,  as  sole  acting  executor,  power 
under  the  will  to  convey  to  defendant  valid  title  to  the 
premises  ? " 

The  plaintiff  claims  under  section  2642  of  the  Code  of 
Civil  Procedure,  which  provides :  "  And  where  any  powers 
to  sell,  mortgage,  or  lease  any  real  estate,  or  any  interest 
therein,  are  given  to  executors  as  such,  or  as  trustees,  or 
as  executors  and  trustees,  and  any  of  such  persons 
named  as  executors  shall  neglect  to  qualify,  then 
all  sales,  mortgages,  and  leases  under  said  powers 
made  by  the  executors  who  shall  qualify,  shall  be 
equally  valid  as  if  the  other  executors  or  trustees  had 
joined  in  such  sale."  This  statute  does  not  deprive  a 
testator  of  the  right  of  declaring  it  to  be  his  will  that  a 
power  of  sale  shall  not  exist  in  one  executor,  although  the 
other  neglect  to  qualify.  The  testator  had  legal  right  to 
shape  the  power,  and  to  declare  who,  and  only  who, 
should  exercise  it.  In  the  present  case,  the  intent  was 
that  a  single  executor,  whatever  should  be  the  cause  of 
his  being  single  executor,  should  have  no  power  to  sell, 
Vol.  XIV.— 19. 
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and  that  the  power  to  sell  should  be  based  upon  the 
exercise  of  a  joint  discretion. 

I  am  of  opinion  that  the  defendant  should  have  judg- 
ment, with  costs. 

Fbeedman  and  Truax,  JJ.,  concurred. 


CLAFLIN,  ET  AL.,  Appellants,  v.  DUBOIS,  Respond- 
ents. 

SuPEEME  Court,  First  Department,  General  Teem, 
May,  1888. 

§§  784,  1303. 

Notice  of  appeal — defect  in  service  of,  when  curable. 

Where  a  notice  of  appeal  was  properly  and  in  due  time  filed  with  the 
clerk,  and  an  effort  was  made  to  serve  the  same  upon  the  respondent's 
attorney,  but  the  service  was  made  in  a  manner  which,  although  the 
appellant's  attorney  believed  it  to  be  proper,  was  held  not  to  be  suffi- 
cient, and  there  was  consequently  no  service, — Held,  that  the  failure 
to  properly  serve  a  copy  of  the  notice  of  appeal  upon  the  respondent's 
attorney  resulted  from  mistake,  inadvertence  or  excusable  neglect, 
and  the  court  had  power  to  and  properly  permitted  the  service  of 
a  copy  thereof  upon  the  respondent's  attorney  after  the  time  for 
serving  had  expired. 

Service  of  papers  by  throwing  them  into  the  office  of  the  attorney  upon 
whom  service  is  made,  through  an  open  transom  over  the  door,  is 
no  service  at  all,  unless  in  that  manner  they  actually  afterwards  went 
into  the  hands  of  such  attorney.* 

{Decided  May  18,  1888.) 

Appeal  from  an  order  of  the  special  term  of  the  su- 
preme court  in  New  York  county,  granting  the  dcfend- 

*  See  Claflin  ®.DuBois,  13  N.  T.  Civ.  Pro.  334. 
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ant  permission  to  serve  a  notice  of  appeal  upon  theplaint- 
iflf's  attorney  after  the  time  for  so  doing  had  expired. 

The  facts  sufficiently  appear  in  the  opinion. 

S.  F.  Kneeland  {Winchester  Hall^  attorney),  for 
plaintiff-appellant, 

Cifed,  in  support  of  contention  that  the  defendant, 
having  once  taken  the  position  that  due  service  of  the  no- 
tice of  appeal  had  been  made,  must  abide  by  it,  and  it  was 
estopped  from  taking  the  inconsistent  position  that 
through  mistake,  inadvertence  or  excusable  neglect  he  had 
failed  to  do  so :  Bigelow  on  Estoppel,  4  ed.  687;  and  in 
support  of  contention  that  the  mistake  if  any,  was  a  mis- 
take, not  of  fact  but  of  law;  one,  therefore,  which  the 
defendant  could  not  urge  and  which  the  courts  are  power- 
less to  relieve :  Code  Civ.  Pro.  §  784;  Clapp  v.  Hawley, 
97  N.  T.  610. 

Marston  JViles,  for  defendant-respondent. 

Cited,  in  support  of  contention  that  the  court  had 
power  to  relieve  the  defendant  from  the  omission  to  serve 
a  notice  of  appeal,  and  did  not  abuse  its  discretion  in  so 

doing:     Code  Cw.  Pro.   §§  783,  1303;  Falconer  v. , 

2  Code  Rep.  71. 

Daniels,  J. — In  support  of  the  motion  resulting  in  the 
order,  it  was  shown  that  a  notice  of  appeal  from  the 
judgment  had  been  served  on  the  county  clerk.  That 
was  done  within  the  time  required  by  the  Code.  On  the 
same  day,  after  the  office  of  the  plaintiff's  attorney  was 
closed,  two  clerks  of  the  defendant's  attorney  threw  into 
the  office  of  the  former,  through  an  open  transom  over 
the  door,  a  notice  of  appeal  from  the  judgment  and  order, 
notice  of  exceptions,  and  the  defendant's  proposed  case  on 
appeal,  intending  thereby  to  serve  such  papers  on  the 
plaintiff's  attorney.  This,  of  course,  was  no  service  of 
the  papers,  unless  in  that  manner  they  actually  afterward 
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•went  into,  the  hands  of  the  plaintiif's  attorney.  But  the 
case  remained  in  this  condition  for  upward  of  a  month, 
when  the  defendant's  attorney  was  informed  by  a  letter 
from  the  plaintiff's  attorney  that  the  time  to  appeal  had 
expired,  and  no  papers  had  been  received ;  and  on  the 
next  day  the  plaintiff's  attorney  Avas  informed  that  the 
papers  had  been  served,  and  other  copies  were  offered, 
and  afterward  sent  to  him,  with  information  of  what 
had  previously  taken  place  in  passing  the  copies  through 
the  transom  over  the  door  of  his  office.  These  papers 
were  refused,  and  returned  to  the  defendant's  attorney ; 
and  in  the  succeeding  month  a  motion  was  made,  on 
notice,  for  leave  to  serve  copies  of  the  same  papers  as  had 
been  passed,  in  this  manner,  through  the  transom,  and 
that  motion  resulted  in  the  order  from  which  the  appeal 
has  been  taken. 

It  is  reasonably  clear  from  what  had  taken  place  in 
this  manner  that  the  failure  to  serve  the  papers  in  time 
on  the  plaintiff's  attorney  was  caused  by  the  mistake  or 
misunderstanding  of  the  person  to  whom  their  service 
was  intrusted ;  and  when  that  appears  to  be  the  fact,  by 
section  1303  of  the  Code  of  Civil  Procedure,  the  court 
has  been  authorized,  after  the  notice  of  appeal  has  been 
filed  in  time  with  the  clerk,  to  permit  a  copy  of  thenotice  to 
be  served  upon  the  attorney  for  the  successful  party  in  the 
action,  although  the  time  specified  for  that  purpose  may 
have  previously  expired.  The  authority  supplied  by  this 
section  was  ample  to  permit  the  order  to  be  made  from 
which  the  appeal  has  been  taken  ;  and  the  facts  presented 
in  support  of  the  application,  as  it  was  made  with  dili- 
gence, were  sufficient  to  entitle  the  defendant  to  succeed, 
as  he  did,  in  the  motion. 

The  order  should  be  affirmed,  with  $10  costs,  besides 
the  disbursements. 

Van  Brunt,  P.  J.,  and  Brady,  J.,  concurred. 
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OOlSTTESnEI^TAL    COKSTKUCTIOK  &    IMPROYE- 
MENT  CO.,  Eespondent,  v.   YI^KL,  Appellant. 

SuPKEME    Court,  First    Department,     General    Term, 
May,  1888. 

§  544 
Supplemental  complaint — when  cannot  he  allowed. 

A  party  cannot  by  a  supplemental  complaint  establish  a  cause  of 
action,  when  none  existed  at  the  time  of  the  commencement  of  the 
suit. 

Where,  in  an  action  for  malicious  prosecution  in  bringing  and  main- 
taining an  action  in  the  United  States  circuit  court,  the  complaint 
alleged  the  termination  of  such  action  by  the  rendition  of  a  verdict 
and  the  answer  set  up  that  the  entry  of  judgment  upon  such  verdict, 
had  been  stayed,  and  that  the  action  in  the  United  States  circuit 
court  was  still  pending  and  undetermined, — Held,  that  the  plaintiff 
could  not,  by  a  supplemental  complaint,  aver  the  denial  of  a  motion 
.  for  a  new  trial  in  the  United  States  circuit  court  and  the  entry  of 
judgment  therein ;  that,  unless  the  suit  in  the  United  States  court 
was  terminated  by  the  verdict,  no  cause  of  action  was  stated  in  the 
original  complaint;  and  that,  if  the  verdict  did  terminate  it,  then  the 
additional  averments  as  to  the  denial  of  a  motion  for  a  new  trial  and 
the  entry  of  judgment  were  wholly  unnecessary  to  sustain  plaintiff's 
case. 

The  provision  of  section  544  of  the  Code  of  Civil  Procedure  permitting 
a  party  to  set  up  in  a  supplemental  pleading  "the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement  of 
the  action,  determining  the  matters  in  controversy,  or  a  part  thereof  " 
refers  to  a  judgment  or  decree  adjudicating  the  same  or  some  of 
the  same  issues  as  those  involved  in  the  particular  suit  wherein  the 
supplemental  pleading  is  served,  and  not  an  adjudication  which 
merely  determines  other  matters  affecting  one  of  the  parties. 

Farmers'  Loan  &  Trust  Company  v.  United  Lines  Telegraph  Co.  (14 
iV.  Y.  Civ.  Pro.  187),  followed. 

{Decided  May  18,  1888.) 
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Appeal  by  defendant  from  an  order  of  the  New  York 
county  special  term  granting  the  plaintiff  leave  to  serve 
a  supplemental  complaint. 

The  material  facts  are  stated  in  the  opinion. 

Edward  Winslow  Paige  {Hale,  Cowen  <&  BucUey 
attorneys),  for  defendant-appellant. 

The  plaintiff  must  stand  or  fall  by  the  state  of  facts 
which  existed  at  the  time  it  brought  its  action.  If  it  had 
then  no  cause  of  action,  it  cannot  avail  itself  of  a  cause  of 
action  which  has  accrued  since.  Farmers'  Loan  &  Trust 
Co.  -y.  Bankers'  &  Merchants'  Tel.  Co.,14:  jV.  Y.  Civ.  Pro. 
187 ;  Staunton  v.  Swann,  10  /^.  12;  McCullough  v.  Colby, 
4  Bosw.  603 ;  Tiffany  v.  Bowerman,  2  Hun,  643 ;  Bostwick 
V.  Menck,  4  Baly,  68;  Wattson  v.  Thibou,  17  Ahh.  Pr. 
184.     .     .     . 

It  is  essential  to  a  cause  of  action  for  malicious  prose- 
cution that  the  action  sujjposed  to  have  been  maliciously'' 
prosecuted  shall  have  been  terminated.  Townshend  on 
Libel  am,d  Slander,  §  423.  If  the  action  which  the 
defendant  had  prosecuted  against  the  plaintiff  had  been 
"  terminated  "  within  the  meaning  of  this  rule,  July  23, 
1887,  then,  so  far  as  this  question  is  concerned,  the  plaint- 
iff has  a  good  cause  of  action,  but  if  it  had  not  then  been 
"terminated"  within  that  meaning,  nothing  which  has 
happened  since  can  cure  the  defect.   Cases  cited  above. 

Thomas  H.  Hubbard  {Butler,  StiUman  (&  Hubbard, 
attorneys),  for  plaintiff-respondent. 

"  As  a  rule  the  plaintiffs  should  be  allowed  to  set  up 
new  facts  which  are  really  a  part  of  the  original  matter." 
Latham  v.  Richards,  15  Hun,  129,  132 ;  Fincke  v.  Rourke, 
20  Hun,  264.     .     .     . 

The  objection  that  the  proposed  supplemental  com- 
plaint sets  up  a  new  cause  of  action  is  not  well  taken. 
The  objection  applies  when  the  new  matter  in  itself  con- 
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stitutes  a  cause  of  action,  complete  in  itself  ancjl  distinct 
from  the  cause  of  action  set  up  in  the  original  complaint. 
"Wattson  V.  Thibou,  17  Ahh.  Pr.  184;  Buchanan  -y.  Corn- 
stock,  57  Barb.  568;  Holly  v.  Graf,  29  ^^^^^,443.     .     . 

It  is  not  a  valid  objection  that  the  plaintiff's  cause  of 
action  is  defective,  or  that  he  might  be  nonsuited  on  the 
trial  unless  aided  by  the  supplemental  matter.  If  it  were 
true  that  the  cause  of  action  was  defective,  the  defect 
might  be  supplied  by  supplemental  pleading.  The  scope 
of  the  decisions  is  not  that  defects  may  not  be  supplied  ; 
but  that  new  controversies  shall  not  be  introduced.  See 
cases  cited  supra.  But  the  cause  of  action  stated  in  the 
original  complaint  is  not  defective.  The  prerequisite  to 
a  suit  of  this  character  is  not  a  final  judgment  of  court  in 
the  prior  action.  Clark  v.  Cleveland,  6  Ilill^  344,  346, 
347.  It  is  that  the  former  action  must  be  ended,  so  that 
the  defendant  in  the  present  action  must  take  the  initi- 
ative to  revive  or  prosecute  it.  And  it  is  held  that  the 
former  action  is  ended  although  an  appeal  may  have  been 
taken  and  may  be  pending.  Marks  v.  Townsend,  97  N'. 
Y.  590.  ...  It  is  enough  that  the  particular  pro- 
ceeding complained  of  has  been  ended  either  by  voluntary 
discontinuance  or  by  action  of  the  court.  Burhans  v. 
Sanford,  19  Wend,  4:11',  Smith  v.  Smith,  20  ^w^,  555, 
559,  and  note;  S.  C,  26  Hun,  573;  Z2  Alb.  L.  J.  124, 
126. 

Baktlett,  J. — This  is  an  action  for  malicious  pros- 
ecution. In  respect  to  the  termination  of  the  case  alleged 
to  have  been  maliciously  prosecuted,  the  original  com- 
plaint averred  that  it  was  brought  in  the  circuit  court  of 
the  United  States  for  the  Northern  district  of  New  York, 
in  March,  1886  ;  and  that,  after  the  proofs  of  Quincy  A. 
Yinal,  the  plaintiff  therein,  had  been  heard,  "the  said  cir- 
cuit court,  upon  said  proofs,  directed  the  jur^  to  render  a 
verdict  for  the  defendant,  and  the  jury  rendered  a  verdict 
according  to  said  direction,  which  said  verdict  still  stands." 


296  CIVIL  PliOCEDUKE  KEPORTS. 


Continental,  &c.  Imp.  Co.  v.  Vinal. 


The  answer  to  the  original  complaint  averred,  among 
other  things,  that  after  the  rendition  of  the  verdict 
aforesaid,  the  circuit  court  of  the  United  States  gave  the 
defendant  herein,  as  plaintiff  in  that  action,  sixty  days  to 
make  a  case  and  exceptions,  and  stayed  all  proceedings  in 
the  mean  time,  and  that  subsequently  the  bill  of  exceptions 
was  duly  settled,  signed,  and  filed,  and  that  no  judgment 
had  ever  been  entered  after  the  verdict,  but  that  the 
action  in  the  circuit  court  was,  at  the  time  of  the  com- 
mencement of  this  suit,  still  pending  and  undetermined. 
By  its  supplemental  complaint,  which  the  special  term  has 
allowed  the  respondent  to  serve,  it  alleges,  in  substance, 
that,  since  the  commencement  of  this  action,  the  motion 
for  a  new  trial  in  the  circuit  court  case  has  been  denied, 
and  that  final  judgment  against  Quincy  A.  Vinal  has  been 
entered  therein,  which  judgment  still  stands. 

It  is  plain  that,  unless  the  suit  in  the  circuit  court  of 
the  United  States  is  to  be  regarded  as  having  been  ter- 
minated by  the  verdict  which  was  directed  therein,  there 
was  no  cause  of  action  stated  in  the  original  complaint  in 
this  case.  On  the  other  hand,  if  that  verdict  did  termin- 
ate the  suit,  then  the  additional  averments  as  to  the  sub- 
sequent denial  of  a  motion  for  a  new  trial,  and  entry  of 
judgment  thereafter,  are  wholly  unnecessary  to  sustain 
the  plaintiff's  case  herein.  In  Farmer's  Loan  &  Trust 
Co.  V.  United  Lines  Telegraph  Co.,*  decided  by  this  court 
in  January  last,  we  held  that  a  party  did  not  have  the  right, 
by  a  supplemental  complaint,  to  estabhsh  a  cause  of  action 
when  none   existed  at  the  time  of  the  commencement  of 

the  suit 

Without  expressing  any  opinion,  upon  the  present 
appeal,  as  to  Avhether  the  additional  averments  of  this 
supplemental  complaint  are  essential  to  enable  the  plaint- 
iff to  maintain  the  action,  we  are  clear  that  they  are 
neither  necessary  nor  material  except  for  that  purpose. 

*  Reported,  14  N.  F.  Civ.  Pro.  187. 
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Reference  is  made  to  the  provision  of  the  Code  (§  544) 
which  permits  a  party  to  set  up,  in  a  supplemental  plead- 
in  o-,  "  the  judgment  or  decree  of  a  competent  court  ren- 
dered after  the  commencement  of  the  action,  determining 
the  matters  in  controversy,  or  a  part  thereof."  The  judg- 
ment or  decree  thus  mentioned  is  an  adjudication  upon 
the  same,  or  some  of  the  same,  issues  as  those  involved  in 
the  particular  suit  wherein  the  supplemental  pleading 
is  served;  not  an  adjudication  which  merely  deter- 
mines other  matters  affecting  one  of  the  parties. 

We  think  the  plaintiff  must  succeed  or  fail  in  this 
action  upon  his  original  complaint,  and  the  order  appealed 
from  should,  therefore,  be  reversed,  with  costs. 

Yan  Bkunt,  p.  J.,  and  Daniels,  J.,  concurred. 


BRUSH,  Respondent,  v.  HOAR,  as  Administkateix,  etc., 
OF  Hoar,  Deceased,  Appellant. 

SuPEEME   Court,   Second  Department,   General  Term, 
May,  1888. 

§§  3Y6,  377,  378,  499,  1913. 

Judgment — Limitation  to  action  on — Defense  waived  by  not  pleading. 

Where,  in  an  action  against  the  administratrix  of  one  Hoar  by  the 
plaintiff  upon  a  judgment  against  said  Hoar,  for  judgment 
therein  against  the  administratrix  and  that  the  same  be  declared 
a  lien  upon  specific  real  property  described  in  the  complaint 
and  of  which  Hoar  died  seized,  it  appeared  that  such  judg- 
ment against  Hoar  was  recovered  in  November,  1870  ;  that  he  died 
August  13,  1875  ;  that  letters  of  administration  were  issued  on  his 
estate,  March  31,  1886,  and  the  claim  of  the  plaintiff  was  presented 
to  his  administratrix  on  May  3,  1886,  rejected  on  November  5, 
1886,  and  the  action  thereon  commenced  on  January  14,  following, 
— Held,  that  the  twenty  years  statute  of  limitations  prescribed  by 
sections  376  and  378  of  the  Code  of  the  Civil  Procedure,  applicable 
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to  actions  upon  judgments  in  courts  of  record,  applied,  and  that  the 
plaintiff's  claim  was  not  barred;  that  the  question  whether  an 
execution  could  issue  upon  the  judgment  without  application  for 
leave,  was  not  before  the  court. 

The  defendant  in  an  action  upon  a  judgment  cannot  raise  the  question 
as  to  whether  leave  to  sue  should  have  been  obtained  under  section 
1913  of  the  Code  of  Civil  Procedure  before  bringing  the  action, 
where  that  defense  was  not  raised  by  demurrer  or  answer.  The 
failure  to  so  take  the  objection  waives  it. 

(Decided  May  14,  1888.) 

Appeal  from  a  judgment  entered  upon  a  trial  of  the 
action  at  the  Kings  county  circuit  before  the  Hon. 
Edgak  M.  Cullen,  Justice,  without  a  jury. 

This  action  was  commenced  January  14,  1887,  to 
recover  judgment  against  the  defendant,  as  administratrix 
of  William  A.  Hoar,  deceased,  for  the  sum  of  $199.71, 
with  interest  thereon  from  November  18,  1887,  and  costs, 
and  that  such  judgment  be  declared  to  be  a  charge  upon 
the  estate  of  said  Hoar,  and  particularly  upon  certain 
real  property  described  in  the  complaint,  and  payable  out 
of  the  proceeds  thereof. 

The  complaint  alleged  that  on  November  18,  1870,  the 
plaintiff  recovered  a  judgment  against  WilUam  A.  Hoar, 
in  the  supreme  court  of  the  State  of  New  York,  held  in 
and  for  the  county  of  Kings,  for  the  sum  of  $199.71,  and 
that  the  said  judgment  has  not  been  paid,  nor  has  any  part 
hereof;  that,  on  August  12,  1885,  the  said  Hoar  died 
intestate,  and,  on  March  31,  1886,  letters  of  administration 
upon  his  estate  were  issued  and  granted  in  due  form  to 
the  defendant  by  the  surrogate  of  Kings  county  ;  that 
said  defendant  duly  qualified  as  such  administratrix  and 
entered  upon  the  discharge  of  the  duties  of  her  office 
and  has  since  acted  and  is  still  acting  as  such  adminis- 
tratrix ;  that  since  the  appointment  of  such  admin- 
istratrix, and  on  or  about  May  3,  1886,  the  plaint- 
iff duly  presented  to  and  served  upon  her  his  claim  in 
writing  against  said  estate  under  said  judgment ;  that,  on. 
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November  5,  following,  the  defendant,  as  such  adminis- 
tratrix, rejected  said  claim  and  served  notice  of  such 
rejection  upon  the  plaintiff  without  offering  to  refer  the 
same ;  that  immediately  thereafter,  to  wit :  on  November  6, 
the  plaintiff'  served  notice  in  writing  offering  to  refer  said 
claim,  which  offer  the  defendant  has  neglected  and 
refused  and  still  neglects  and  refuses  to  accept ;  and  that 
he  said  Hoar  during  his  lifetime  was  seized  and  pos- 
sessed of  certain  real  property  then  described,  valued  in. 
the  aggregate  at  about  $20,000,  upon  which  said  judg- 
ment became  a  lien. 

The  answer  of  the  defendant,  besides  denying  some  of 
the  material  allegations  of  the  complaint,  set  forth,  (1) 
that  the  cause  of  action  did  not  accrue  within  ten  years 
before  the  commencement  of  the  action ;  (2)  that  it  did 
not  accrue  within  six  years  before  the  commencement  of 
the  action ;  and  (3)  that  it  did  not  accrue  within  three 
years  before  the  pommencement  of  the  action. 

The  action  was  tried  before  the  Hon.  E.  M.  Cullen, 
without  a  jury,  and  the  only  evidence  offered  was  the 
judgment-roll  and  the  transcript  of  the  judgment,  a  veri- 
fied claim  of  plaintiff  presented  and  served  upon  the 
defendant  on  May  3,  1886,  the  rejection  of  said  claim 
by  defendant,  served  November  5,  1886,  the  offer  to  refer 
said  claim,  served  November  6,  1885,  and  a  certified  copy 
of  an  execution  issued  upon  said  judgment  on  November 
26,  1870,  and  returned  wholly  unsatisfied,  January  27, 
1871.  The  court  directed  judgment  in  favor  of  the  plaint- 
iff for  the  sum  of  $199.71,  principal,  and  $221.88,  interest, 
together  with  taxable  costs,  and  the  defendant  thereupon 
appealed. 

Sidney  H.  Stuart,  for  defendant  and  appellant. 

The  motion  to  dismiss  the  complaint  on  the  ground 
that  the  action  was  not  commenced  within  ten  years  after 
the  cause  of  action  accrued  should  have  been  granted.  By 
section  90  of  the  old  Code,  an  action  on  a  sealed  instru- 
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ment  and  an  action  on  ajudgmentmnsthecoiamenced  with- 
in twenty  years  after  the  cause  of  action  accrued.  In  sec- 
tion 381  of  the  Code  of  Civil  Procedure  the  limitation  as 
to  an  action  upon  a  sealed  instrument  is  retained,  but  the 
limitation  as  to  an  action  upon  a  judgment  is  entirely 
omitted.  There  is  no  specific  provision  as  to  the  time 
within  which  an  action  on  a  judgment  shall  be  commenced. 
Section  388,  however,  provides  that  an  action,  the  limita- 
tion of  which  is  not  specifically  prescribed,  must  be  com- 
menced within  ten  years  after  the  cause  of  action  accrued. 
It  is  respectfully  submitted  that  an  action  upon  a  judg- 
Tnent  is  embraced  within  this  provision,  and  must  be  com- 
menced within  ten  years  after  its  rendition.  The  object 
of  the  codifiers  evidently  was  to  make  the  time  within 
which  an  action  upon  a  judgment  must  be  commenced 
correspond  with  the  time  during  which  a  judgment  is  a 
lien  upon  a  real  property,  as  prescribed  by  section  1251, 
— to  wit,  ten  years.  The  fact  that  the  judgment  was 
recovered  before  the  adoption  of  the  Code  of  Civil  Pro- 
cedure does  not  affect  the  application  of  the  statute.  The 
act  merely  modifies  the  remedy,  and  is  retrospective  and 
retroactive  without  being  unconstitutional.  Morse  v. 
Goold,  11  ]V.  Y.  281,  288. 

It  is  true  that  section  376  provides  that  a  judgment  is 
absolutely  presumed  to  be  paid  and  satisfied  after  the 
expiration  of  twenty  years  from  the  time  when  the  party 
recovering  it  was  entitled  to  a  mandate  to  enforce  it,  and 
it  may  be  that  the  plaintiff  is  entitled  to  an  execution, 
upon  a  proper  application  to  the  court  and  the  surrogate, 
to  enforce  by  execution  his  original  judgment  in  this  case. 
But  that  is  not  the  question  now  to  be  considered,  viz.: 
the  right  to  bring  an  action  upon  the  judgment  more  than 
ten  years  after  its  rendition.  The  statute  of  limitations 
merely  modifies  the  remedy  ;  it  does  not  destroy  or  impair 
the  efficiency  of  the  judgment 

The  court  has  no  jurisdiction  to  grant  a  judgment 
against  an  administrator  upon  a  judgment    against  a 
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deceased  debtor.  No  such  relief  is  given  by  the  Code  or 
by  any  statute.  The  liability  of  the  deceased  was  fixed 
by  the  judgment  against  him,  which,  if  collectible  at  all, 
can  be  collected  only  by  the  method  given  by  statute. 
This  method  is  by  execution The  Code  pre- 
scribes that  such  an  execution  shall  not  be  issued  except 
upon  an  order  of  the  court  in  which  the  execution  is  to  be 
issued,  and  a  decree  from  the  surrogate's  court  which  has 
granted  the  letters  of  administration,  giving  leave  to  issue 
it,  and  only  upon  notice  to  persons  to  be  affected  thereby 
as  well  as  to  the  administrator.      Code  Civ.  Pro.  §§  1379,. 

1380,1381 An  order  or  decree  granting  leave 

to  issue  execution  cannot  be  granted  until  i^Are^  years  after 
letters  of  administration  have  been  granted.  The  action 
is  premature,  and  the  court  has  no  jurisdiction.    Duell  v. 

Alvord,  41  Jlun,  196 

No  order  granting  leave  to  bring  this  action  has  been 
made  as  required  by  section  1913  of  the  Code.  The  omis- 
sion to  obtain  such  leave  is  not  a  mere  irregularity,  but 
renders  the  judgment  invalid.  Parish  v.  Austin,  25  ITun, 
430. 

Bomoell  W.  Keene,  for  plaintiff-respondent. 

By  the  Code  of  Procedure,  §  73,  the  provisions  of 
the  Revised  Statutes,  "of  actions  and  the  times  of  com- 
mencing them,"  were  repealed  ;  and  the  provisions  of  the 
Code  of  Civ.  Pro.  substituted  instead.  See  also  section  74 
Code  Procedure.  Section  89  Code  of  Procedure  and 
section  90  provided  that  the  time  for  the  commencement 
of  an  action  upon  a  judgment  shall  be  "within  twenty 
years,"  &c.,  and  see  Waddell -y.  Elmendorf,10  ISf.  Y.  170; 
Henderson  v.  Cairns,  14  Barh.  15 ;  Miller  v.  Brenham,  7 
Hun,  330.  Sections  376, 377  and  378  of  the  Code  of 
Civil  Procedure  were  substituted  for  the  above.  The 
effect  of  the  statute  of  limitations  on  a  debt  it  has 
always  been  held  simply  raises  the  presumption  of  pay- 
ment.    In  the  Code  of  Civil  Procedure  the  language  is 
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made  more  specifically  to  state  that ;  but  the  effect  has 
not  been  changed.     .     .     . 

The  only  judgment  asked  for,  and  the  judgment  ren- 
dered in  this  action  by  the  trial  court  was  one  against 
the  administratrix.  .  ,  .  The  plaintiff  must  have 
brought  his  action  within  six  months  after  rejection  of 
claim  of  lost  his  remedy.  Code  Civ.  Pro.  §  1822.  .  . 
Plaintiff  is  now  in  a  position  to  enforce  pajTnent 
out  of  the  personal  estate,  and,  if  that  is  insufficient,  to 
apply  to  the  surrogate  for  a  sale  of  the  real  estate.  Isot 
being  able  to  determine  in  advance  whether  the  defendant 
would  allege  payment,  it  was  advisable  to  have  the 
present  amount  due  determined  by  action.  McNulty  v. 
Hurd,  72  iT.   JT.  518  ;  and  see  88  JST.  T.  434.     .     .     . 

This  is  not  an  action  between  the  original  parties  to 
the  judgment,  within  section  1913  of  the  Code  of  Civil 
Procedure,  requiring  leave  of  court  to  bring  the  action. 

The  original  judgment  was  against  the  defendanf^s 
intestate.  See  Wheeler  v.  Dakin,  12  How.  Pr.  537. 
Beside,  the  decisions  now  hold  the  absence  of  leave  not  a 
question  of  jurisdiction,  and,  when  required,  leave  may  be 
granted  nunc  pro  tunc.  McKiernan  v.  Robinson,  84  if. 
T.  105;  Earle  v.  David,  86  JST.  T.  634.  The  answer  does 
not  raise  the  question.  See  section  499,  Code  of  Civil 
Procedure. 

Pkatt,  J.— Sections  376,  377,  and  378  of  the  Code  of 
Civil  Procedure,  furnish  the  rule  as  to  limitation  of 
actions  upon  judgments.  The  following  sections  give  the 
rule  as  to  various  other  causes  of  action,  and  section  388 
refers  to  actions  not  before  provided  for  in  this  or  the 

last  title. 

It  follows  that  the  limitation  to  actions  upon  judg- 
ments in  courts  of  record  is  now,  as  it  was  before  the 
present  Code,  twenty  years. 

Whether  an  execution  will  issue  upon  the  judgments 
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without  application  for  leave  is  a  question  not  now 
before  the  court. 

Nor  can  defendant  now  raise  the  question  as  to 
whether  leave  to  sue  should  have  been  obtained  under 
section  1913.  That  defense  was  not  raised  by  demurrer, 
nor  answer,  and  was,  therefore,  waived.  It  may  weU  be 
l^hat  such  leave  was  had  and  not  pleaded. 

Judgment  affirmed,  with  costs. 

Barnard,  P.  J.,  concurred ;  Dykman,  J.,  dissented. 


RICE  V.   ROCKEFELLER  et  al.,  as  Trustees  of  the 
Standard  Oil  Trust. 

Supreme  Court,  First  Department,  New  York  County 
Special  Term,  May,  1888. 

§531. 

Bill  of  particulars — when  required  of  affirmati'oe  matter  set  up  in  answer. 

Where,  in  an  action  to  secure  the  transfer  upon  the  books  of  the  defend 
ant  to  the  plaintiff  of  certain  stock  of  an  unincorporated  joint  stock 
association,  the  defendants  allege  in  their  answer  that  the  plaintiff  in 
order  to  advance  his  own  interest  had  sought  to  injure  the  business 
of  the  defendant  and  had  instituted  litigations  and  was  then  seeking 
to  institute  further  litigation  for  the  purpose  of  declaring  the  form- 
ation of  the  said  company  void  and  to  annul  the  charters  of  the  cor- 
porations forming  said  company,  and  while  so  doing  had  offered  to 
cease  instituting  or  stirring  up  litigations  and  to  cease  harassing  and 
annoying  the  defendants  if  a  large  sum  of  money  was  paid  him  for 
his  business  property, — Held,  that  the  plaintiff  was  entitled  to  a  bill 
of  particulars  of  the  acts  and  facts  referred  to  in  the  said  defense. 

Tilton  V.  Beecher  (59  N.  Y.  176);  Dwight  t.  Germania  Insurance  Co.  (84 
Id.  493);  Kelsey  v.  Sargent  (100  Id.  602);  Kraft  v.  Dingee  {ZSEun, 
845);  People  ex  rel.  Swinburne  «.  Nolan  (10  Abb.  N.  G,  471),  fol- 
lowed. 

{Decided  May  28,  1888.) 
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Motion  by  plaintiff  for  a  bill  of  particulars  of  a  defense 
set  forth  in  defendant's  answer. 

The  nature  of  the  action  and  defense  of  whicli  the  par- 
ticulars are  sought  is  stated  in  the  opinion.  The  motion 
was  made  upon  an  affidavit  of  the  plaintiff,  which,  beside 
setting  forth  the  facts  as  to  the  nature  of  the  action  and 
the  defense  alleged  that  "each  of  said  averments  of 
alleged  acts  and  hostilities  or  extortions  and  attempted 
extortions  are  untrue,  and  this  plaintiff  is  ignorant  of  the 
alleged  particulars  of  said  acts  as  to  time,  place,  persons, 
suits  and  other  details  claimed  by  defendants." 

Fchvard  T.  BarUett  {BarUett,  Wilson  d;  Hay  den,  attor- 
neys, for  plaintiff  and  motion. 

"  Section  531  of  the  Code  provides :  "  The  court  may  m 
offiy  case  direct  a  bill  of  particulars  of  the  claim  of  either 
party''  ...  The  word  "claim,''  in  the  provision  ot 
the  Code  of  Civil  Procedure,  section  531,  includes  not 
merely  a  ground  or  cause  of  action  upon  Avhich  some  affirma- 
tive relief  is  asked,  but  also,  in  case  of  a  defendant,  what- 
ever is  set  up  by  him,  based  upon  facts  alleged  as  the 
reason  why  judgment  should  not  go  against  him.  D wight 
V.  Germania  Life  Ins.  Co.,  84  N.  Y.  493 ;  Tilton^^  Beecher, 

59  N.  r.  184.     ...  .,1    ^        .• 

A  defendant  may  be  required  to  serve  a  bill  ot  partic- 
ulars as  to  matter  set  forth  in  his  answer,  which  is  effect- 
ual only  as  a  defense,  as  weU  as  to  matter  set  up  as  a 
counter-claim.  Kelsey  u  Sargent,  100  JV.  Y.  602 ;  Kraft 
V  Dingee,  38  Jinn,  345;  Dwight  v.  Germania  Life  Ins. 
Co  84iV^.  F.  493 See  also  Witkowski  V.  Para- 
more,  93  iv^.  Y  467;  People  ex  rel.  Swinburne  v.  TTolen, 
10  All.  N.  C.  4Y1.  Eor  other  cases  collected,  see  2  N.  Y. 
Civ.  Pro.  241,  242. 

Bills  of  particulars  have  been  ordered  in  many  classes  ol 
cases.  In  slander  suit,  requiring  time  and  place  of  alleged 
slander,  and    in  whose  presence  uttered.     Gardmier  u 
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Knox,  27  Hun,  500.  See  also  Jones  v.  Piatt,  60  How. 
Pr.  73 ;  Stiebling  -y.  Lockhaus,  21  Hun,  457.  In  crim. 
con.  cases.  Tilton  v.  Beecher,  59  N.  Y.  176 ;  Shaffer 
'0.  Holm,  28  Hun,  264 ;  Winchell  v.  Martin,  14  Weekly 
Dig.  458.  They  have  also  been  ordered  in  cases  of  libel, 
escape,  trespass,  trover,  ejectment,  and  even  in  criminal 
cases.  See  Tilton  v.  Beecher,  59  N.  Y.  at  page  184  and 
cases  cited.     .     .     . 

The  object  of  a  bill  of  particulars  is  to  prevent  sur- 
prise at  the  trial.  Tilton  v.  Beecher,  59  N.  Y.  190; 
Dwight  V.  Germania  Life  Ins.  Co.,  84  iV:  Y.  493.     .    .     . 

The  remedy  in  case  at  bar  is  by  bill  of  particulars,  not 
by  motion  to  make  answer  more  definite  and  certain. 
See  Tilton  v.  Beecher,  59  N.  Y.  at  page  182  and  183, 
where  this  point  is  discussed.  Under  Section  546,  Code, 
it  is  only  "  when  the  precise  meaning  or  application  there- 
of is  not  apparent"  that  a  pleading  must  be  made 
definite  or  certain.     .     .     . 

It  is  no  answer  to  application  for  bill  of  particulars  to 
suggest  that  the  defendant  knows  better  than  any  one  the 
details  about  which  he  seeks  information,  for  this  assumes 
the  question  at  issue.  See  Tilton  -y.  Beecher,  59  N.  Y. 
184. 

S,.  C.  T.  Dodd,  for  defendants,  opposed. 

Lawrence,  J.  — The  plaintiff  alleges  that  he  owns 
certain  shares  of  stock  in  the  Standard  Oil  Trust,  and 
seeks  to  compel  the  trustees  of  said  trust  to  transfer  to 
him  on  their  books  said  stock,  and  to  issue  to  him  a 
certificate  in  his  own  name  therefor.  The  defendants,  in 
the  seventh  paragraph  of  their  answer,  allege  "  that  the 
plaintiff  is  now,  and  for  a  long  time  past  has  been,  en- 
gaged in  the  business  of  manufacturing  and  dealing  in  oil 
products,  in  competition  with  the  companies  whose  stocks 
are  held  by  these  defendants  in  trust;  that  in  order  to 
advance  his  own  business,  and  to  injure  the  business  of  said 
Vol.  XIV.— 20. 


306  CIYIL  PROCEDUKE  REPORTS. 


Rice  V.  Rockefeller. 


companies,  he  has  diligently  and  persistently  sought  to 
become  acquainted  with  the  methods  of  business  and 
private  affairs  of  said  companies  and  of  said  trustees ;  that 
he  has  used  efforts  to  injure  the  business  of  said  companies ; 
that  he  has  instituted  litigation,  and  now  has  suits  pend- 
ing, against  certain  of  said  companies;  that  he  is  now 
seeking  to  have  further  litigation  instituted  for  the  purpose 
of  declaring  said  trust  agreement  void,  and  to  annul  the 
charters  of  the  companies  whose  stocks  are  held  in  said 
trust ;  and  that,  while  thus  attempting  to  harass,  annoy, 
and  injure,  the  plaintiff  has,  by  himself  and  his  agents, 
caused  it  to  be  made  known  to  these  defendants  that  if 
large  sums  of  money,  to  wit,  the  sum  of  $550,000,  was 
paid  to  him  by  defendants  for  his  refining  property,  he 
would  cease  to  institute  and  stir  up  litigation,  and  to 
harass  and  annoy  these  defendants."  The  plaintiff 
moves  for  a  sworn  bill  of  particulars  of  the  particular  acts, 
etc.,  and  of  the  times  and  places,  etc.,  referred  to  in  the 
seventh  paragraph  of  the  answer. 

On  the  argument  of  the  motion  I  was  inclined  to  think 
that  the  plaintiff  did  not  require  such  particulars,  because 
he  must  know  better  than  the  defendants  "the  details 
about  which  he  seeks  information."  Upon  examining 
the  authorities,  I  am,  however,  convinced  that  that  im- 
pression was  erroneous  (See  Tilton  v.  Beecher,  5.9  JV. 
Y.  190,  remarks  of  Rapallo,  J.). 

I  think  that  the  plaintiff  is  entitled  to  know  just  what 
the  acts  and  facts  are  which  are  referred  to  in  the  seventh 
paragraph  of  the  answer,  and,  on  the  authority  of  the  case 
just  cited,  and  of  the  cases  of  Dwight  v.  Germania  Ins.  Co., 
84  N.  T.  493 ;  Kelsey  v.  Sargent,  100  Id.  602;  Kraft  v. 
Dingee,  38  Hun,  345;  and  People  ex  rel.  Swinburne  v. 
Nolan,  10  All.  N.  C.  471,— this  motion  will  be  granted, 
with  costs. 
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TRAVIS,  Appellant,  v.  TRAYIS,  Respondent,    and 
TRAYIS,  Appellant. 

SUPEEME    COUKT,    SeCOND     DEPARTMENT,     GeNERAL    TeRM, 

May,  1888. 
§§  811,  1325. 

Undertaking  on   a/ppeal — requisite  of,  when  given  by  surety  company — 
correcting  defect  in,  nunc  pro  tunc. 

An  ordinary  undertaking  on  appeal  with  two  sureties  need  not  be 
approved;  the  respondent  can  except  to  the  sureties,  and  if,  on  notice, 
they  are  found  sufficient,  the  justice  before  whom  the  justification 
takes  place  should  indorse  his  allowance  thereon. 

A  surety  company  may  be  surety  on  an  undertaking  on  appeal  to  the 
court  of  appeals,  and  is  then  equal  to  two  sureties. 

Where  a  surety  compdny  is  the  surety  upon  an  undertaking  on  appeal 
to  the  court  of  appeals,  the  undertaking  must  have  indorsed  upon  it, 
before  it  is  filed,  the  approval  of  a  justice  of  the  court  from  which 
the  appeal  is  taken,  and  without  this,  it  is  entirely  null ;  this 
approval  is  entirely  separate  and  distinct  from  the  certificate  given 
to  sufficiency  of  sureties  on  exception  to  them,  when  the  surety 
company,  if  it  acts  as  surety,  must  justify. 

Where,  through  misapprehension  as  to  the  requirements  of  the 
law,  one  taking  an  appeal  to  the  court  of  appeals,  and  giving  upon 
such  appeal  an  undertaking  in  which  the  surety  is  a  surety  com- 
pany, fails  to  procure  the  approval  of  the  undertaking  by  a  justice  of 
the  court  before  filing  it,  the  appeal  should  not  be  lost,  but  leave 
should  be  given  for  the  appellant  to  apply  to  a  justice  of  the  court 
for  the  approval  of  the  bond. 

The  service  of  a  notice  of  appeal  to  the  court  of  appeals  from  a  judg- 
ment of  the  general  term  of  the  supreme  court,  accompanied  by  an 
undertaking  in  due  form,  places  the  case  within  the  jurisdiction, 
which  thereupon  fully  attaches  and  if,  thereafter,  any  mistake  or 
Irregularity  occurs,  the  proceedings  do  not  become  void,  but  the 
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court  has  power  to  grant  relief  or  supply  omissions.  (Per  Pratt,  J., 
dissenting.) 

Architectural  Iron  Works  v.  City  of  Brooklyn  (85  iV^.  T.  652),  followed. 

The  time  for  the  justification  of  the  sureties  upon  an  undertaking  upon 
appeal  and  for  the  service  of  an  new  undertaking  to  perfect  an 
appeal  maybe  extended  hy  ex  pa/i'te  orders.  (Per  Pratt,  J.,  dis- 
senting.) 

An  objection  to  an  undertaking  given  to  perfect  an  appeal,  that, 
before  filing,  it  should  have  been  approved  by  a  justice  of  the  court,, 
is  waived  by  not  promptly  taking  it.     (Per  Pratt,  J.,  dissenting.) 

{Decided  May  14, 1888.) 

Appeal  from  an  order  of  the  special  term  of  the 
supreme  court  in  Westchester  county  dismissing  an 
appeal  taken  from  a  judgment  of  the  general  term  of  this 
court  in  the  second  department  to  the  court  of  appeals. 

This  action  was  brought  to  procure  a  partnership 
accounting.  Judgment  was  entered  upon  the  report  of  a 
referee  in  favor  of  the  plaintiff  and  against  the  defendant 
Bernard  Travis  for  $10,117.11,  and  in  favor  of  the  defend- 
ant Jesse  Travis,  against  said  Bernard  Travis  for 
$20,447.20. 

On  appeal  duly  taken  by  said  Bernard  Travis  to  the 
general  term  of  the  supreme  court  in  the  second  depart- 
ment, judgment  was  reversed  and  a  new  trial  ordered. 

Thereafter,  on  July  11,  1887,  the  plaintiff  and  the 
defendant  Jesse  Travis  served  a  notice  of  appeal  to  the 
court  of  appeals  from  the  judgment  of  the  general  term, 
and  with  their  notice  of  appeal,  filed  and  served  a  copy  of 
an  undertaking  executed  by  two  sureties  in  the  sum  of 
$500  to  perfect  the  appeal. 

On  July  19,  notice  of  exception  to  sufficiency  of  said 
sureties  was  duly  served  by  the  respondent's  attorney,  and 
on  July  29,  1887,  notice  of  justification  on  the  8th  day  of 
Angust  following  was  duly  served  ;  on  August  5,  the 
justification  of  said  sureties  was  adjourned  by  consent  to 
August  12,  and  on  said  day  it  was  again  adjourned  to 
September  1.   On  August  31,  it  was  adjourned  by  consent 
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to  September  14  ;  on  September  14,  the  justification  of  the 
sureties  was  adjourned  to  September  26,  at  10  o'clock 
A.M.,  by  an  order  which  provided  that  "  in  case  sureties 
fail  to  justify,  costs  of  motion  are  to  be  allowed  defend- 
ant."     These  costs  the  repondents'  attorneys  assert  have 
never  been  paid.     On  September  24,  an  order  Avas  made, 
upon  the  ex  parte  application  of  the  plaintiff's  attorney, 
directing  "that   appellant's  time  to   serve  and  perfect 
security  on  appeal  herein  to  the  court  of  appeals,  be  and 
the  same  hereby  is  extended  to  October  29,  188T,  and  the 
justification    of    the    sureties    now    set    for    September 
26  next  is  hereby  adjourned  until  further  notice."      On 
October  26,  another  order  was  granted  on  the  ex  parte 
application  of  the  defendants'  attorney,  directing  "  that 
appellant's  time  to  serve  and  perfect  the  appeal  herein  to 
the  court  of  appeals  be  and  the  same  is  hereby  extended 
to  November  27,  1887."     On  October  31,  1887,  an  order 
was  made  in  this  action  reading  as  follows:      "  It  appear- 
ing to  my  satisfaction  that  the  time  for  the  justification 
of  sureties  herein  has  been  extended  from  August  8, 1887, 
on  motion  of  Martin  J.  Keogh,  attorney  for  respondent,  it 
is  Ordered,   That  the  order  heretofore  signed  by  me  on 
the  26th  inst.  extending  the  appellant's  time  to  perfect  and 
serve  security  on  appeal  to  the  court  of  appeals  to  IS^ovem- 
ber  29,  1887,  be  and  the  same  hereby  is  so  far  modified 
as  to  extend  said  time  to  perfect  and  serve  said  security 
to  the  5th  day  of  November,  1887,  only. 
"  Dated  October  1,  1887. 

«C.  E'.  Pkatt,  J.  S.  C." 
On  November  3,  1887,  an  undertaking  in  the  usual 
form  was  duly  executed  by  the  American  Surety  Com- 
pany, which  was  filed  on  the  following  day  and  a  copy 
thereof  served  on  the  attorney  for  the  defendant  respond- 
ent. The  undertaking  was  not  approved  by  any  jus- 
tice of  the  supreme  court  before  it  was  so  filed,  and  on 
November  18,  the  respondent's  attorney  served  notice 
of  a  motion,  returnable  on  November  26,  for  an  order 
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dismissing  the  appeal  with  costs,  on  the  ground  that 
''the  appeal  has  not  been  perfected  as  required  by  section 
1326  of  the  Code  of  Civil  Procedure,  and  that  no  under- 
taking has  been  given  as  required  by  section  1334  of  the 
Code,  and  that  the  orders  extending  appellants'  time  to 
serve  and  perfect  their  appeal  to  the  court  of  appeals 
were  without  warrant  in  law  and  void." 

This  motion  was  granted  by  the  judge  presiding  at 
the  special  term,*  and  this  appeal  thereafter  taken  from 
the  order  thereupon  entered. 

*  The  following  is  the  opinion  filed  by  the  justice  making  the 
determination  at  special  term: 

Dtkman,  J. — By  the  requirements  of  section  1333  of  the  Code  of 
Civil  Procedure,  every  undertaking  upon  an  appeal  to  the  court  of 
appeals  must  be  executed  by  at  least  two  sureties,  and  the  appellant 
cannot  sign  as  a  surety.  Morse  v.  Hasbrouck,  10  Abb.  N.  C.  407; 
Mihols  V.  McLean,  98  N.  Y.  458. 

By  chapter  416  of  the  Laws  of  1886, — which  is  a  law  to  amend  sec- 
tion 811  of  the  Code  of  Civil  Procedure, — where  that  Code  requires  an 
undertaking  with  sureties  to  be  given  by  any  party,  he  need  not 
join  with  the  sureties  in  the  execution  thereof  unless  the  provision 
requires  him  to  execute  the  same;  and  the  execution  thereof  by  one 
surety  is  made  sufficient  although  the  word  "sureties"  is  used,  unless  the 
provision  expressly  requires  two  or  more  sureties;  and  the  execution  of 
such  undertaking  by  any  fidelity  or  surety  company,  authorized  by  the 
laws  of  this  State  to  transact  business  is  made  equivalent  to  the  execu- 
tion of  such  undertaking  by  two  sureties,  provided  the  same  be 
approved  by  a  judge  of  the  court  in  which  such  bond  or  undertaking 
is  given. 

The  undertaking  given  uix)n  the  appeal  to  the  court  of  appeals  is 
executed  by  the  American  Surety  Company  of  New  York,  alone,  and 
has  not  been  approved  by  any  judge. 

The  undertaking  is,  therefore,  invalid.  Chapter  416  of  the  Laws  of 
1886  has  no  application  to  this  case,  and  does  not  aid  the  appellant  or 
the  undertaking;  because  section  1334  of  the  Code,  as  we  have  seen, 
expressly  requires  at  least  two  sureties  to  such  an  instrument,  and 
where  such  provision  requiring  two  sureties  exists,  the  law  of  1886  has 
no  application  or  operation,  but  the  special  requirements  of  such  pro- 
vision must  receive  compliance. 

The  motion  to  dismiss  the  appeal  is,  therefore,  granted,  with  $10 
costs. 
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Charles  IT.  MacMn,  for  plaintiff -appellant. 

D.  Crawford,  for  defendant,  Jesse  Travis,  appellant. 

Martin  J.  Keogh,  for  defendant,  Bernard  Travis, 
respondent. 

Barnard,  P.  J. — An  ordinary  undertaking,  with  two 
sureties,  need  not  be  approved.  The  respondent  could 
except  to  the  sureties,  and  if,  on  notice,  they  were  found 
sufficient,  the  judge  before  whom  the  justification  took 
place  was  to  indorse  his  allowance  on  the  undertaking. 
{Code  Civ.  Pro.  §  1325).  By  chapter  416  of  the  Laws  of 
1886,  surety  companies  authorized  by  the  law  of  the  State, 
could  undertake  for  the  two  sureties  when  two  were 
required,  "  provided  the  same  is  approved  by  a  judge  of 
the  court  in  which  such  bond  or  undertaking  is  given ;  and 
such  company,  if  excepted  to,  shall  justify  through  its 
officers  or  attorney  in  the  manner  required  by  law."  We 
think  it  was  the  design  by  this  act  to  make  the  surety 
company  equal  to  two  sureties  upon  an  appeal  to  the  court 
of  appeals.  It  is  true  that  the  act  only  purports  to 
amend  section  811,  and  to  be  limited  to  those  cases  where 
an  approval  is  needed  by  the  judge.  There  is  great  doubt 
on  the  question  whether  the  amendment  covers  an  appeal 
to  the  court  of  appeals,  but,  if  it  does,  then  the  approval 
must  be  indorsed  on  the  undertaking  before  it  is  filed,  and 
without  this  the  undertaking  is  entirely  null.  The  act  of 
1886  only  makes  the  company  equal  to  two  sureties  when 
it  is  approved  by  the  judge.  This  approval  is  entirely 
separate  and  distinct  from  the  certificate  given  to  the 
sufficiency  of  sureties  on  exception  to  them.  The  surety 
company  also  justify,  if  excepted  to. 

The  order  should  be,  therefore,  affirmed,  with  costs  and 
disbursements.  But  it  is  not  right  that  the  appeal  should 
be  lost.  Leave  is,  therefore,  given  for  the  appellant  to  apply 
to  a  justice  of  the  court  for  the  approval  of  the  bond,  with 
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the  right  thereafter  to  respondent  to  except  in  the  usual 
way. 

Pratt,  J. — [Dissenting.] — The  service  of  notice  of 
appeal  on  July  11,  accompanied  by  an  undertaking  in 
due  form,  appealed  the  case.  Jurisdiction  fully  attached. 
If  thereafter  any  mistake  or  irregularity  occurred,  the 
proceeding  does  not  become  void,  but  the  court  has  power 
to  grant  relief,  and  may  permit  amendments  or  supply 
omissions  {Code  Civ.  Pro.  §§  724,  1303,  1326).  Archi- 
tectural  Iron  Works  v.  City  of  Brooklyn,  85  iT.  T.  652, 
is  exactly  upon  the  point,  and  is  decisive.  Ordinarily, 
these  amendments  are  allowed  very  much  as  matters  of 
course.  No  court  that  is  conscious  of  having  attempted 
to  do  its  duty  will  shrink  from  submitting  its  determina- 
tions to  review  by  the  tribunals  constituted  for  the  pur- 
pose ;  and  no  case  is  cited  where  the  right  of  appeal  has 
been  forbidden  to  a  suitor  who  has  been  willing  to  supply 
the  defects  or  errors  in  his  proceedings. 

In  the  case  at  a  bar,  the  sureties  upon  the  original 
undertaking,  which  is  conceded  to  be  in  due  form,  did 
not  attend  to  justify  cm  the  day  appointed,  and  the  time 
for  justification  and  for  service  of  new  undertaking  to 
perfect  the  appeal  was  extended  by  various  orders  until 
November  5,  when  the  undertaking  of  the  surety  com- 
pany was  served.  It  is  contended  that  some  of  the 
extensions  of  time  are  void,  as  having  been  obtained 
^a3j?«r^  not  upon  notice.  We  are  not  of  that  opinion. 
The  time  previously  allowed  had  in  no  case  expired, 
and  the  universal  practice  has  been  that  in  such  case 
notice  of  motion  is  not  required.  When  a  default  has 
occurred,  and  not  otherwise,  notice  of  motion  has  been 
exacted,  and  properly ;  but  it  would  be  intolerable  were  a 
formal  notice  required  for  an  extension  of  the  time 
within  which  to  take  the  usual  and  ordinary  steps  of  a 
cause.  The  extension  of  time  to  answer  is  a  case  in 
point;    and,  were  a  motion  upon  notice  requisite,  the 
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danger  to  suitors  would  be  extreme.  The  appeal  having 
been  already  taken  in  due  time,  and  no  default  having 
occurred,  the  orders  extending  the  time  to  perfect  the 
appeal  were  regular.  Were  it  otherwise,  the  order 
granted  October  31,  on  motion  of  defendant's  attorney, 
extending  the  time  to  l^ovember  5,  was  a  waiver  of  any 
previous  irregularity,  and  an  undertaking  filed  on 
November  5,  was  not  too  late. 

Further  question  is  made  that  the  undertaking  of  the 
surety  company,  not  having  been  approved  by  a  judge 
before  filing,  was  not  regular,  and  upon  this  ground  the 
order  appealed  from  proceeds.  The  question  is  by  no 
means  free  from  doubt.  The  rule  has  been  that,  where 
security  is  required  against  some  injurious  act,  like  the 
granting  of  an  attachment,  an  arrest  against  the  person, 
or  an  injunction,  the  security  exacted  as  a  condition 
should  be  in  advance  approved  by  the  court.  Until  the 
order  now  appealed  from,  we  are  not  aware  that  such 
approval  has  ever  been  required  upon  appeal  bonds,  unless 
the  respondent  rendered  it  necessary  by  signifying  his 
dissent  to  the  security  tendered.  As  no  active  interference 
with  his  rights  is  contemplated,  there  would  seem  to  be 
no  reason %r  such  preliminary  approval,  but  the  contrary. 
Ample  protection  is  secured  by  the  power  to  compel 
justification  in  open  court,  by  giving  notice  of  exception. 
But  whether  in  strictness  the  undertaking  should  or 
should  not  have  been  approved  before  filing,  it  is  clear 
that  tlie  objection,  if  well  founded,  should  have  been 
pointed  out  at  once,  and,  if  notsopoihtedout,  was  waived. 
The  surety  company  is  organized  by  law  for  the  purpose 
of  giving  such  undertakings.  Suitors  must  give  ample 
security  to  the  company  before  their  guaranty  can  be 
obtained.  No  judge  would  hesitate  to  approve  their 
bond  at  once.  No  attorney  would  fail  to  obtain  the 
approval,  if  it  were  deemed  important.  Plad  objection 
been  made  it  would  have  been  remedied  at  once.  Where 
the  bond  is  merely  for  costs  on  appeal,  it  is  hardly  to  be 
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supposed  that  any  litigant  would  except  to  the  under- 
taking unless  for  vexation. 

Under  these  circumstances,  where  the  bond  has  been 
received  without  objection,  no  exception  noticed,  and  the 
time  therefor  expired,  we  are  satisfied  that  the  objection, 
if  any  existed,  was  waived.  The  right  to  appeal  should 
not  be  thus  denied.  Such  was  the  decision  of  the  court 
of  appeals  in  Architectural  Iron  Works  v.  City  of  Brook- 
lyn, sujjra,  althougli  the  notice  of  appeal  was  not  accom- 
panied by  any  bond. 

The  ortler  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  with  leave  to  appellants  to 
present  the  undertakings  for  approval  nunc  pro  tunc  if  so 
advised. 


GROSS,  Appellant,  v.  BOCK,  Respondent. 

SUPEEME  COUKT,  FlRST  DEPARTMENT,  GeNEEAL  TeEM,  MaY, 

1888. 

§§  803  et  seq. 

Inspection  of  books  and  papers — wTien  order  for  not  made. 

A  motion  for  a  discovery  or  inspection  of  books  and  papers  will  not  be 
granted  where  it  does  not  appear  that  there  has  been  a  demand  and 
refusal  to  give  what  is  sought  by  the  motion,  and  especially  so  when 
the  party  having  the  books  and  papers,  signifies  a  willingness  that 
the  party  seeking  the  inspection  may  have  free  access  thereto,  for 
the  purpose  of  making  an  examination  and  taking  copies  thereof. 

Instance  of  a  case  in  which  an  order  directing  an  inspection  of  books 
and  papers  was  reversed  without -costs  upon  the  consent  of  the  party 
having  such  books  and  papers  to  the  entry  of  an  order  granting  an 
inspection  thereof. 

(Decided  May  18,  1888.) 

Appeal  by  plaintiff  from  an  order  of  the  New  York 
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county  special  term  granting  the  defendant  an  inspection 
or  discovery  of  certain  books  and  papers  in  the  possession 
of  the  plaintiff. 

This  is  an  action  brought  by  the  plaintiff  as  a  former 
member  of  the  firm  of  L.  Gross  &  Co. ,  consisting  of  the 
plaintiff,  the  defendant  and  a  third  party,  to  recover  the 
sum  of  $47,815  upon  an  account  stated  between  plaintiff 
and  the  defendant  upon  the  dissolution  of  said  copartner- 
ship. 

The  answer  of  the  defendant  set  forth  that  said  state- 
ment of  accounts  was  obtained  by  false  and  fraudulent 
representations  of  the  plaintiff  as  to  certain  sales  made  by 
him  of  property  of  the  copartnership. 

The  defendant,  after  issue  joined,  moved  at  special  term 
for  an  order  directing  the  plaintiff  to  permit  him  to  inspect 
and  make  copies  of  certain  copartnership  books  then  in 
the  plaintiff's  possession  and  control  in  Antwerp,  Belgium. 

The  court  at  special  term  granted  the  motion,  and 
filed,  upon  determining  it,  the  following  opinion: 

"  Patterson,  J. — The  defendant  isentitled  to  an  inspec- 
tion of  the  books  mentioned  in  tlie  petition.  The  action 
is  upon  an  account  stated,  and  the  defense  is,  the  defendant 
agreed  to  the  amount  found  due,  relying  upon  statements 
which  he  subsequently  ascertained  to  be  false  and  fraudu- 
lent, and  he  sets  up  a  counter-claim  for  a  large  sum. 
The  parties  and  one  L.  Gross  were  copartners  under  a 
peculiar  contract,  the  partnership  being  terminable  in  a 
certain  contingency,  which  it  was  assumed  by  the  defend- 
ant on  representations  made  by  his  foreign  copartners, 
had  happened,  and  on  a  settlement  of  the  affairs  and  an 
accounting  he  was  brought  in  a  debtor  to  them.  Being 
sued  for  the  amount  found  due  by  him  on  the  accounting, 
he  alleges  that  he  was  misled,  and  willfully  and  flagrantly 
deceived  as  to  the  fact  having  occurred  which  brought 
about  the  dissolution  of  the  firm,  and  burdened  him  with 
a  great  indebtedness.      He  claims  that  he  made  shipments 
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of  grain  to  his  copartners  at  Antwerp,  and  sent  instructions 
to  them  to  sell  the  grain  to  cover  losses,  and  that  in  reply 
they  told  him  the  grain  had  already  been  sold  and  the  loss 
could  not  be  retrieved,  "whereas  he  has  since  discovered 
that  the  grain  had  not  been  then  sold,  but  was  subsequently 
disposed  of  by  his  partners  at  a  large  profit,  which  in 
reality  made  him  a  creditor  to  the  copartnership  in  some 
eighty  thousand  dollars,  instead  of  a  debtor,  and  he  swears 
that  the  facts  to  establish  his  claim  appear  as  entries  in 
books  now  in  plaintiff's  possession.  I  think  he  has  shown 
quite  enough  to  require  the  court  in  furtherance  of  justice 
.to  allow  an  inspection.  The  real  question  is  as  to  the 
disposition  made  by  the  plaintiff  of  the  grain  in  Antwerp, 
and  to  reach  that  information  (all  the  books  being  there), 
and  the  defendant  without  any  data  to  guide  him  in  order 
that  a  commission  may  issue  to  take  the  testimony  of  the 
purchasers  of  the  grain  and  others  the  inspection  of  the 
books,  both  those  that  were  removed  by  the  plaintiff  from 
'New  York,  as  well  as  those  kept  at  Antwerp  is  necessary. 
I  do  not  think  it  requisite  that  the  books  should  be  brought 
to  New  York  and  deposited  here,  but  the  defendant  is 
entitled  to  an  order,  directing  that  sworn  copies  of  aU  the 
entries  in  the  books  showing  what  the  shipments  were, 
and  the  disposition  made  of  them,  shaU  be  furnished,  and 
that  such  copies  be  made  under  the  superintendence  of 
6ome  person  named  by  the  defendant.  These  books  were 
partnership  books  and  the  defendant  has  a  right  to  inspect 
them,  and  an  inspection  and  copy  are  authorized  by  rule 
15  of  this  court." 

Thereafter  an  order  was  entered  directing  the  plaintiff 
or  his  attorney  to  furnish  the  defendant  sworn  copies  of 
certain  entries  in  said  books,  and  that  such  copies  be  made 
under  the  superintendence  of  Isador  "Weisman,  at  Frank- 
fort on  Main,  in  the  empire  of  Germany. 

The  plaintiff  appealed  from  said  order,  and  on  the 
appeal  included  in  his  brief  a  copy  of  a  proposed  order 
which  he  therein  expressed  his  willingness  to  have  entered. 
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The  difference  between  the  proposed  order  and  the 
order  entered  is  primarily  that  the  order  entered  required 
the  plaintiffs  to  make  copies  of  entries  in  respect  to  a. 
transaction  which  he  absolutely  denies  ever  took  place,  and 
which  entries  he  asserts  were  never  made,  and  the  pro- 
posed order  did  not  contain  said  requirement. 

T.  Henry  Dewey,  for  plaintiff-appellant. 

There  must  be,  before  an  order  is  made  for  an 
inspection,  affirmative  proof  that  it  has  been  asked  for 
and  refused ;  and,  if  a  motion  is  made  without  showing 
this,  it  should  be  denied  with  costs.  2  Waif  a  Pr.  539  ; 
Abbott's  New  Forms,  287 ;  Charlick  v.  Flushing  R.  R.,  10 
All.  Pr.  130  ;  Walmsley  v.  Nelson,  3  All.  N.  C.  130 ;. 
Deas  V.  Harvie,  2  Barl.  Ch.  503 ;  McAllister  v.  Pond,  15 
How  Pr.  229  ;  Commercial  Bank  of  Albany  v.  Dunham, 
13  Id.  541;  Stalker  v.  Gaunt,  12  iT.  Y.  Leg.  Ols.  132; 
Pegram  v.  Carson,  10  All.  Pr.  340. 

Cardozo  <&  JVeweomle,  for  defendants-respondents. 

Yan  Brunt,  P.  J. — Upon  an  examination  of  the 
papers  presented  in  this  case  there  does  not  seem  to  have 
been  any  reason  for  the  making  of  the  application.  There 
had  been  no  demand  and  refusal  to  give  the  defendant 
that  which  he  sought  to  obtain  by  this  motion,  and  the 
court  should  not  be  called  upon  to  entertain  applications 
of  this  description  until  the  necessity  for  the  exercise  of 
its  power  has  occurred ;  and  the  more  especially  so  when, 
as  in  the  case  at  bar,  the  plaintiff  has  signified  his  vnl- 
lingness  that  the  party  seeking  the  inspection  may  have 
free  access  to  the  books  sought  to  be  examined,  for  the 
purpose  of  making  such  examination  and  tSaking  such 
copies  of  the  books  as  he  may  choose. 

We  think  that  the  learned  judge  at  special  term  upon 
this  ground  should  have  denied  the  motion,  and,  had  it  not 
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been  for  the  concession  made  by  the  appellant's  counsel 
upon  the  argument,  we  should  have  been  inclined  to 
.reverse  the  order  and  deny  the  motion,  with  leave  to 
renew  the  same  in  case  the  plaintiff  refused  to  allow 
the  examination,  and  the  taking  of  the  copies  offered,  in 
his  aiRdavit  used  to  oppose  the  motion.  The  order 
proposed  by  the  appellant  seems  to  give  to  the  defendant 
all  the  rights  to  which  he,  under  any  circumstances, 
would  be  entitled. 

The  order  appealed  from  is,  therefore,  reversed,  and  the 
order  suggested  b}'^  the  appellant's  counsel  is  directed  to 
be  entered  instead  thereof,  without  costs  of  this  appeal  to 
•either  party. 

Bartlett  and  Daniels,  JJ.,  concurred. 


LYON,  Respondent,  v.  NEW  YORK,  SUSQUEHANISrA 
&  WESTERK  R.  R.  Co.,  Appellant. 

IN".  Y.  Court  of  Common  Pleas,  Special  Tekm,  May,  1888. 

§§  3194,  3195. 

Appeal— procedure  vaJwre  judgment  of  city  court  affirmed  by  court  of 
common  pleas. 

Where  a  judgment  of  the  city  court  of  New  York  is  affirmed  by  the 
New  York  court  of  common  pleas,  a  judgment  of  affirmance  cannot 
be  entered  in  the  latter  court.  The  proper  practice  is  for  that  court  to 
remit  the  papers  to  the  city  court  to  be  enforced  according  to  law, 
and  if  an  appeal  is  allowed  to  the  court  of  appeals,  the  notice  of 
appeal  and  undertaking  must  be  filed  with  the  clerk  of  the  city  court, 
who  must  transmit  the  necessary  papers  to  the  court  of  appeals. 
Laws  of  1887,  chapter  435,  has  not  changed  the  practice  in  this 
regard. 

{Decided  May  4,  1888.) 
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Lyon  T.  N.  Y.,  S.  &  W.  R.  R.  Co. 

Motion  by  plaintiff  for  an  order  directing  the  clerk  of 
the  New  York  court  of  common  pleas  to  enter  judgment 
in  his  favor  upon  the  aflHunance  of  a  judgment  of  the  city 
court  of  New  York. 

The  plaintiff  herein  recovered  judgment  in  the  city 
court  of  New  York  against  the  defendant  for  $1,217.93; 
the  defendant  duly  appealed  from  said  judgment  to  the 
general  term  of  said  court,  where  it  was  affirmed;  and  there- 
after appealed  from  the  judgment  of  affirmance  to  the 
New  York  court  of  common  pleas,  which  court  affirmed 
the  judgment  appealed  from,  with  costs  to  the  plaintiff. 
The  plaintiff  applied  to  the  clerk  of  this  court  and  requested 
him  to  enter  judgment  in  his  favor  against  the  defendant 
on  such  affirmance,  and  the  clerk  refused  so  to  do,  where- 
upon the  plaintiff  made  this  motion. 

Abhett  &  Fuller,  for  plaintiff  and  motion. 

Vanderpoel,  Green,  Cumimj  (&  Goodwin,  for  defend' 
ant,  opposed. 

BooKSTAVER,  J. — The  motion  is  based  on  chapter  435 
of  the  Laws  of  1887,  providing  for  appeals  to  the  court  of 
appeals  from  judgments  and  orders  of  this  court  in  cases  orig- 
inating m  the  city  court.  This  law  amends  subdivision  2  of 
section  191  of  the  Code  of  Civil  Procedure,  repeals  a  j)or- 
tion  of  chapter  418  of  the  Laws  of  1886,  and  declares  the 
meaning  and  intent  of  that  part  of  the  act  not  repealed. 
But  it  in  no  way  amends  or  alters  sections  3194  and  3195 
of  the  Code,  which  regulate  the  practice  on  appeals  from 
the  city  court  to  this  court.  Section  3194  expressly  pro- 
vides that,  the  judgment  or  order  of  this  court  must  be 
remitted  to  the  court  below  to  be  enforced  according  to 
law;  and  section  31 95  provides  that,  upon  an  appeal  to  the 
court  of  appeals,  the  notice  of  appeal  and  undertaking 
must  be  filed  with  the  clerk  of  the  city  court,  who  must 
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transmit  the  necessary  papers  to  the  court  of  appeals.  If 
the  judgment  were  to  be  entered  in  this  court,  it  could  not 
be  remitted  to  the  city  court,  nor  could  the  clerk  of  that 
court  transmit  the  papers  to  the  court  of  appeals,  as 
directed  by  these  provisions  of  the  Code  which  are  now  in 
force.  It  would  be  an  anomaly  in  practice  to  have  one 
judgment  entered  in  this  court  for  purposes  of  appeal  to 
the  court  of  appeals,  and  another  in  the  same  action  in 
the  city  court,  for  the  purpose  of  being  enforced  for  the 
collection  of  the  debt.  Nor  do  I  see  any  countenance  for 
such  practice  in  the  law  under  consideration. 

The  motion  must,  therefore,  be  denied,  but,  under  the 
circumstances,  without  costs. 


GRAY,  ET  AL.,  APPE4.LANTS  v.  ROTHSCHILD,  et  al., 
Respondents. 

Supreme    Court,   First    Department,    General    Term, 
May,  1888. 

§  §  446,  488,  549  et  seq. 

Pleading — Joinder  of  parties  plaintiff — Right  not  urged  on  argument  of 
demuri'er,  wlien  not  Jieard  on  appeal —  VoMMtion  of  order  of  arrest. 

Several  parties,  who,  independently  of  each  other,  have  sold  goods  to 
a  firm  upon  the  credit  of  false  and  fraudulent  representations  made 
to  them  by  the  firm,  cannot  jointly  maintain  an  action  to  recover 
from  said  firm,  and  from  others,  the  aggregate  value  of  said  goods, 
on  the  ground  that  the  defendants  united  in  a  conspiracy  to  fraudu- 
lently procure  goods  from  the  plaintiffs;  each  party  having  acted 
independently  in  selling  the  goods,  each  is  entitled  to  a  sepa- 
rate and  distinct  recovery. 

The  general  practice  that  in  equity  actions,  all  persons  interested  in 
ohtaining  the  same  relief  may  be  joined  as  plaintiffs,  so  far  as  it  has 
been  extended  by  courts  of  equity,  allows  separate  plaintiffs  having 
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separate  interests,  to  join  in  an  action  for  relief  only  where  a  com- 
mon object  is  to  be  secured  by  the  prosecution  of  the  action;  and 
where  that  is  not  the  case,  persons  having  distinct  and  independent 
claims  against  the  defendant  cannot  join  in  a  suit  for  the  separate 
relief  of  each.* 

The  cases  on  the  subject  reviewed  and  distinguished  or  followed. 

Where  a  demurrer  was  sustained  on  the  ground  that  several  causes  of 
action  have  been  improperly  vmited,  and  that  there  is  a  misjoinder  of 
parties  plaintiff,  and  no  suggestion  was  made,  on  the  hearing  of  the 
demurrer,  that  the  action  be  dismissed  as  to  all  the  plaintiffs  except 
one,  and  then  proceed  as  that  plaintiff's  own  suit,  such  a  suggestion 
cannot  successfully  be  made  on  appeal  from  an  order  sustaining 
the  demurrer. 

Where  an  action  cannot  be  sustained  for  the  reason  that  there  is  a 
misjoinder  of  parties  plaintiff,  and  also  because  several  causes  of 
action  have  been  improperly  united,  an  order  of  arrest  granted 
therein  is  rightly  vacated. 

(Decided  May  18,  1888.) 

Appeal  by  plaintiffs  from  an  order  and  interlocutory 
judgment  of  the  JS'ew  York  county  special  term,  sustain- 
ing a  demurrer  to  the  complaint,  and  also  from  an  order 
of  the  same  special  term  vacating  an  order  of  arrest. 

This  is  an  action  brought  by  sixteen  plaintiff  compos- 
ing seven  distinct  firms  of  merchants,  in  the  city  of 
New  York,  to  recover  the  sum  of  $8,961.68,  as  damages 
for  an  alleged  injury  to  personal  property. 

Other  facts  appear  in  the  opinion. 

Henry  L.  Landon,  {Gruher  c&  Bard,  and  William  0. 
Campbell,  attorneys),  for  plaintiffs-appellants. 

Horwitz  c&  Hershjleld,  for  defendant-respondent, 
Abraham  Rothschild. 

Daniels,  J. — The  plaintiffs  consist  of  seven  different 
firms,  who  sold  goods,  at  different  times,  to  the  defendants 

♦Weeks  ®.  Cornwell,  4  N.  Y.  Civ.  Pro.  28.  considers  exhaustively 
who  may  be  made  parties  to  equity  actions.      See  also.  Day  t>.  Bank 
of  State  of  N.  Y.,  9  Id.  51;  and  Turner  v.  Conant,  10  U.  193. 
Vol.  XrV.— 21. 
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Charles  M.  Rothschild  and  Jacob  M.  Rothschild^  who 
were  copartners,  carrying  on  business  in  the  city  of  New 
York,  under  the  name  of  Charles  M.  Rothschild  &  Co. 
It  was  alleged,  in  support  of  their  right  to  maintaiq  a 
joint  action  against  the  purchasers  of  the  goods,  together 
with  Jacob  M.  Rothschild  and  Abraham  Rothschild,  that 
the  goods  had  been  obtained  by  means  of  false  repre- 
sentations, and  that  the  purchasers,  together  with  the  two 
other  defendants,  had  entered  into  a  conspiracy  under 
which  these  goods  and  others  were  to  be  purchased  on 
credit,  and  the  firm  of  Charles  M.  Rothschild  &  Co.  were 
to  defraud  the  vendors  out  of  the  purchase  prices,  by 
removing,  secreting,  and  disposing  of  the  goods,  and  that 
this  conspiracy  had  been  carried  into  execution.  The 
action  was  not  for  the  recovery  of  the  goods  themselves, 
or  a  rescission  of  the  sales  made,  but  for  the  recovery  of 
damages  amounting  to  the  aggregate  sum  owing  to  the 
several  firms  joined  as  plaintiffs,  for  the  sale  of  their  goods 
and  merchandise.  The  defendants  demurred  to  the  com- 
plaint, alleging,  in  support  of  the  demurrer,  a  misjoinder 
of  plaintiffs ;  that  causes  of  action  had  been  improperly 
united,  and  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  and  the  court,  at  the 
trial,  sustained  the  demurrer  on  the  ground  of  a  misjoinder 
of  parties,  and  that  several  causes  of  action  were 
improperly  united  in  the  complaint. 

The  accuracy  of  this  decision  has  been  resisted  by  the 
plaintiffs,  chiefly  under  the  authority  of  "section  446  of  the 
Code  of  Civil  Procedure.  This  section  has  provided  that 
all  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  judgment  demanded,  may  be  joined 
as  plaintiffs,  subject  to  exceptions  not  required  now  to  be 
noticed.  But  this  section  of  the  Code  does  not  support 
the  case,  as  the  plaintiffs  disclose  it  by  their  complaint ; 
for  each  one  of  the  firms,  in  seUing  their  goods,  if  the  facts 
have  been  correctly  set  forth  in  the  complaint,  is  entitled 
to   maintain  a  separate  action  for  damages  against  the 
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purchasers  and  the  other  two  persons  impUcated  in  the 
conspiracy ;  and  that  is  all  the  relief,  as  the  facts  have 
been  presented,  which  either  one  of  the  firms  vo^ld  be 
entitled  to  obtain.  There  is  no  joint  subject  of  action  in 
this  case;  neither  canjiJixjoint  judgment  be  recovered  in 
the  action  under  the_^ithorit^  of  this  section ;  but  eachy/ 
one  of  the  firms  have  a  separate  and  distinct  causS~t)f 
action  against  the  defendants,  upon  which,  in  case  of  a 
recovery,  a  separate  judgment  would  necessarily  be 
entered.  The  subject  of  the  action  is  the  recovery  of  the  , 
damages  sustained  by  each  one  of  the  firms  in  the  sale  of  /  / 
their  own  goods.  Eacji  sal^  was  distinct  from  all  the  others,  /  / 
and  made  upon  f  rau3ulent  representations  inducing  such 
sale.  There  was  no  concurrent  or  joint  action  by  the 
several  firms  whose  members  have  been  joined  as  plaint- 
iffs in  the  sales  of  their  respective  goods,  but  each  firm 
proceeded  and  transacted  the  business  for  itself ;  and  for 
the  value  or  price  of  its  goods,  if  the  facts  are  truthfully 
alleged  in  the  complaint,  each  firm  is  entitled  to  a  sep- 
arate and  distinct  recovery.  And  no  facts  are  alleged  in 
the  case,  in  any  form,  which  would  secure  to  the  plaintiffs 
joint  relief  by  way  of  a  joint  judgment. 

The  case,  by  no  construction  which  can  be  placed 
upon  this  section  of  the  Code,  is  in  such  a  condition  as  to 
be  maintained  by  these  several  firms,  as  the  plaintiffs  in 
one  action ;  and  no  other  provision  of  the  Code  has  gone 
so  far  as  to  permit  actions  for  damages  to  be  prosecuted  ^ 
and  sustained  in  this  form.    Authorities  have  been  assidX   idjjt 
uously  collected  and  cited  which  are  relied  upon  as  sus-  \ 
taining  so  broad  a  rule  of  practice  as  to  permit  this  action 
^o  be  sustained,  in  its  present  form,  in  behalf  of  all  these   ■  ■  v« 
different  firms.     They  are  cases  which  have  arisen  in 
courts  of  equity,  allowing  actions  to  be  maintained  by 
persons  severally  interested  in  the  subject-matter  of  the 
action,  and  affecting  all  alike.     In  that  class  of  cases  an 
action  is  allowed  to  be  maintained  by  all  parties  interested 
in  obtaining  the  same  relief ;  but  they  have  no  application 
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to  this  action,  for  these  different  firms  are  not  entitled  to 
any  joint  or  final  relief,  by  way  of  a  single  judgment. 
What  they  are  entitled  to,  if  they  can  maintain  their 
actions  at  all,  is  the  damages  which  each  firm  has  sus- 
tained by  means  of  the  sale  of  its  own  goods,  induced  by 
fraudulent  representations  made  to  it.  There  is  no  joint 
subject-matter  to  be  either  set  aside  or  maintained,  as 
there  was  in  the  cases  cited  on  the  argument,  and  no  joint 
interest  in  the  action.  It  is  not  proposed  eitlier  to  set 
aside  or  restrain  the  effect  or  progress  of  the  alleged  con- 
spiracy ;  but  all  that  is  proposed  is  the  recovery  of  dam- 
ages, to  be  apportioned  to  the  goods  sold  by  each  one  of 
these  distinct  and  separate  firms. 

The  general  principle,  so  far  as  it  has  been  extended 
by^ourts  of  equity,  allows  separate  plaintiffs,  having 
separate  inlberests,  lo  join  in  an  action  for  relief  only 
where  a  common  object  is  to  be  secured  by  the  prosecu- 
tion of  the  action.;]  Where  that  is  not  the  case,  persons 
having  distinct  and  independent  claims  against  the  defend- 
ant cannot  join  in  a  suit  for  the  separate  rehef  of  each. 

This  was  held  in  Murray  v.  Hay,  (1  £arh.  Ch.  59,  62) ; 
and  the  same  principle  was  acknowledged  in  Ballou  v. 
Inhabitants  of  Hopkinton,  (4  Gray^  324),  where  it  was 
declared  by  the  court  that,  if  damages  were  claimed,  each 
party  must  prosecute  his  suit  separately ;  and  no  broader 
rule  was  either  intimated  or  sanctioned  in  Cadigan  -y. 
Brown,  120  Mass.  493. 

In  Marselis  -y.  Canal  Co.  (1  N.  J.  Eq.  31),  these  j^rin- 
ciples  were  very  fully  considered,  and  the  court  concluded 
that  the  authorities  permitted  no  greater  extension  of  the 
rule  than  has  already  been  mentioned. 

In  Ireland  v.  City  of  Rochester  (51  Barb.  415);  Scofield 
V.  City  of  Lansing  (17  Mich.  437);  and  Kennedy  v.  City  of 
Troy  (14  Sun,  308),  the  actions  were  for  relief  affecting  a 
subject-matter  in  which  all  the  plaintiffs  were  interested 
in  obtaining  a  single  preventive  judgment ;  and  to  avoid 
a  multiplicity  of  suits,  as  but  one  object  was  to  be  at- 


u 


CIVIL  PEOCEDUKE  EEPORTS.  325 

Gray  v.  Rothschild. 

tained,  they  were  allowed  to  join  in  securing  the  relief 
necessary  for  the  protection  of  their  several  interests. 
The  subject-matter  was  entirely  distinct  and  separate  from 
such  an  action  as  this,  in  which  only  damages  are  claimed 
by  each  of  the  firms. 

In  Smith  v.  Schulting  (14  Hun,  52),  the  complaint  was 
sustained  against  a  demurrer,  upon  the  ground  that  it  was 
to  be  inferred,  not  only  that  the  plaintiffs  were  severally  A  j  4/ 
entitled  to  the  same  common  relief  against  the  same '  ' 
instrument,  but  that  the  release  itself  had  been  obtained 
from  them  by  joint  false  representations ;  and  there  the 
suit  was  maintained  only  so  far  as  to  avoid  the  release. 

And  in  Loomis  v.  Brown  (16  £arh.  325)^  the  under- 
taking on  which  the  action  was  brought  had  been  jointly 
entered  into  with  and  for  the  benefit  of  the  persons  who 
had  joined  as  plaintiffs  in  the  action ;  while  in  Brinkerhoff 
-y.  Brown  (6  Johns.  CL  139),  the  decision  proceeded  no  fur- 
ther than  to  permit  several  judgment  creditors,  who  were 
alike  interested  in  setting  aside  a  fraudulent  disposition 
of  property  by  their  common  debtor,  to  join  in  an  action 
for  that  relief.  The  case  is  entirely  distinguishable  from 
the  present  suit,  for  the  reason,  already  mentioned,  that 
damages  only  are  what  these  different  firms  claim  to  re- 
cover, and  those  damages  are  strictly  limited  to  their  own 
separate  transactions. 

The  case  of  Goodnight  v.  Goar  (30  Ind.  41 8),  is  an 
authority  directly  against  the  plaintiffs'  action ;  for  there  -  "  ' 
it  was  held  that  a  joint  action  on  an  agreement  by  several 
persons  to  pay  a  proportionate  part  of  what  either  should 
pay  for  a  substitute,  in  case  either  should  be  drafted, 
could  not  be  maintained,  but  that  the  suit  for  contribu- 
tion must  be  maintained  against  each  person  separately 
who  had  bound  himself  by  the  agreement. 

The  case  of  Wood  v.  Perry  (1  Barh.  114),  is  likewise 
opposed  to  the  right  of  the  plaintiffs  to  maintain  this 
action  jointly,  and  so  is  that  of  Emery  v.  Erskine  {6Q 
JSarh.  9),  and  also  Howell  v.  City  of  Buffalo  (2  Abb.  Ct. 
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App.  Dec.  412),  This  decision  has  been  assailed  by  counsel 
for  plaintiffs  as  erroneously  made  ;  but  it  has  the  support 
of  the  general  principle,  already  mentioned,  observed  and 
enforced  in  courts  of  equity,  that  persons  having  distinct 
and  independent  claims  to  relief  cannot,  unless  the  case  is 
a  peculiar  one,  join  the  prosecution  of  an  action.  There 
the  property  of  the  several  plaintiffs  had  been  sold  for  the 
non-payment  of  separate  amounts  assessed  for  an  improve- 
ment. The  object  of  the  action  was  to  restrain  the  execu- 
tion and  delivery,  by  the  city,  of  certificates  of  sale,  upon 
the  allegation  that  the  assessments  were  unlawful.  The 
certificates,  when  issued,  would  affect  only  the  property 
of  each  different  owner;  they  would  have  no  joint  effect 
upon  any  of  the  property  ;  and  it  was  held  by  the  court, 
chiefly  for  that  reason,  that  the  action  could  not  be 
maintained, — each  plaintiff  having  only  a  separate  and 
distinct  right  of  action  for  relief,  in  which  the  others 
were  in  no  manner  interested  or  identified. 

In  all  the  cases  containing  any  reference  whatever  to 
separate  and  distinct  claims  for  damages,  the  decisions 
have  been  guarded  by  the  conclusion  previously  stated, 
that  a  joint  action  by  several  and  distinct  parties  claim- 
ing: several  and  distinct  damages  cannot  be  maintained. 
Any  other  rule  would  be  attended  with  so  much  per- 
plexity, intricacy,  and  confusion  at  the  trial  as  to  render 
the  jury  before  which  the  action  must  necessarily  be  tried 
next  to  incapable  of  deciding  and  disposing  of  it.  If 
this  action  could  proceed  to  trial,  seven  different  causes 
of  action  would  be  presented  for  the  hearing  and  decision 
of  the  jury ;  and  it  would  be  extremely  difficult  for  them 
to  carry  in  their  minds  anything  like  an  intelligent  recol- 
lection of  the  evidence  given,  affecting  so  many  different 
rights  of  action.  A  rule  allowing  several  and  distinct 
firms  to  join  in  the  prosecution  of  one  suit  for  damages 
would  not  only  be  attended  with  the  greatest  embarrass- 
ment, but  would  result  in  probable  injustice  to  one  or 
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more  of  the  parties,  from  misapprehensions  or  oversight 
of  evidence. 

The  demurrer  was  properly  sustained  at  the  trial,  and 
both  the  judgment  and  order  should  be  affirmed.  And, 
as  the  action  cannot  be  maintained  in  the  form  in  which 
it  has  been  stated,  it  follows  that  the  order  of  arrest  in  it 
was  rightly  vacated.  No  suggestion  appears  to  have 
been  made,  either  upon  the  trial  of  the  demurrer  or  the 
hearing  of  the  motion,  that  the  action  might  be  dismissed 
as  to  all  the  plaintiffs  except  one  of  the  different  firms, 
and  then  proceed  as  its^ivn  suit.  The  inference,  on  the 
contrary,  to  be  deduced  from  what  appears  to  have  trans- 
pired, is  that  the  plaintiffs  proposed  to  maintain  the  action 
as  it  has  been  brought,  or  to  submit  to  its  entire  failure. 
If  that  had  not  been  the  disposition  of  the  counsel,  then 
it  should  have  been  suggested  to  the  court,  in  the  event 
that  a  joint  action  could  not  be  maintained,  that  the  com- 
plaint should  be  dismissed  as  to  aU  the  plaintiffs  except 
one  of  the  firms.  And,  if  that  had  been  done,  the  court 
would  undoubtedly  have  followed  that  suggestion ;  but, 
having  omitted  to'  make  it  upon  the  trial  or  the  hearing 
of  the  motion,  the  plaintiffs  are  not  now,  for  the  first 
time,  at  liberty  to  question  the  judgment  or  the  order 
by  proposing  that  such  a  disposition  of  the  action  may 
still  be  made.  In  fact,  there  has  been  at  no  time  during 
the  hearing  of  the  appeals,  or  since  then,  any  suggestion 
whatever  that  in  case  of  the  plaintiffs'  incapacity  to  main- 
tain the  action  as  it  has  already  been  brought,  that  they 
would  consent  to  its  being  retained  as  a  suit  in  favor  of 
either  one  of  these  firms;  but,  if  there  had  been,  it 
would  come  too  late, — the  time  for  making  it  being  on 
the  first  hearing. 

The  order,  therefore,  as  well  as  the  judgment  and 
order  on  the  demurrer,  should  be  affi.rmed,  with  the  usual 
costs  and  disbursements  to  the  defendants. 

Yan  Bkunt,  p.  J.,  and  Bbady,  J.,  concurred. 
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SHERMAN    ET   AL.,    Appellants,    v.    ROTHSCHILD 
ET  AL.,  Respondents. 

Supreme    Couet,    Flest    Department,    General    Term, 
May,  1888. 

§§  ^140,  C35,  et  serj. 
Pa/rties  to  action — misjoinder  of — Attachment. 

Where  several  persons  recover  judgments  on  their  claims  against  a  firm 
they  cannot,  as  such  judgment  creditors,  all  unite  in  an  action  to 
recover  the  aggregate  amount  of  their  judgments  from  their  judg- 
ment debtors  and  others,  on  the  ground  that  said  parties  had  con- 
spired together  to  obtain  goods  from  the  plaintiflEs  by  false  and 
fraudulent  representations,  with  tUfe  intention  of  defrauding  them 
out  of  the  value  thereof,  and  that  they  had,  in  pursuance  of  said 
conspiracy,  procured  from  the  plaintiffs  respectively,  the  goods,  for 
the  price  of  which  they  recovered  judgments.  The  action  being  to 
recover  damages  for  a  conspiracy,  and  not  to  set  aside  an  unauthor- 
ized or  fraudulent  transfer  of  the  defendant's  property,  there  is  a 
misjoinder  of  parties  plaintiff  and  an  improper  uniting  of  causes  of 
action. 

Where  an  action  cannot  be  maintained  in  the  form  in  which  it  is 
brought,  an  attachment  issued  therein  against  the  property  of  the 
defendants  is  properly  vacated. 

{Decided  May  18,  1888.) 

Appeal  by  plaintiffs  from  an  order  of  the  New  York 
county  special  term,  sustaining  a  demurrer  to  their  com- 
plaint herein,  also  from  an  order  vacating  an  attachment 
issued  herein.* 

*  The  following  is  the  opinion  filed  (Nov.  5,  1887)  by  the  special 
term  in  determining  the  motion  to  vacate  the  attachment : 
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This  action  was  brought  by  twenty-nine  persons,  com- 
posing fourteen  different  business  concerns,  to  recover  the 
sum  of  $16,107.15,  as  damages  for  an  injury  to  personal 
property  occasioned  by  an  alleged  conspiracy  on  the  part 
of  the  defendants,  to  obtain  certain  goods  of  the  plaintiffs' 
and  then  fraudulently  dispose  of  them. 

Barrett,  J. — This  is  not  a  judgment  creditor's  action  in  equity  to 
reach  property  fraudulently  disposed  of,  nor  to  reach  the  proceeds  of 
such  property,  nor  to  secure  a  fund  for  common  distribution.  It  is 
purely  an  action  at  law  for  damages  resulting  from  an  alleged  fraudu- 
lent conspiracy.  The  plaintiffs  have  no  joint  or  common  interest  in 
such  an  action.  Its  subject  is  simply  the  claim  of  each  several  plaint- 
iff to  recover  the  damages  which  he  individually  has  sustained  from 
the  conspiracy.  There  is  no  subject  of  action  in  rem  or  quasi  in  rem. 
The  goods  were  not  purchased  from  a  syndicate  of  merchants,  but  in  the 
ordinary  way,  from  each  house  separately.  As,  therefore,  there  is 
nothing  due  the  plaintiffs  jointly,  and  as  there  is  no  attempt  to  reach 
property  in  which  they  have  a  joint  interest,  or  upon  which  under  their 
several  demands,  they  have  a  common  claim,  I  cannot  see  how  the 
action  can  be  maintained.  It  is  not  a  case,  even  where  the  plaintiffs 
have  several  interests  in  the  amount  to  be  recovered  for  a  joint  wrong. 
There  is  no  joint  wrong.  What  they  really  have  is  several  interests  in 
several  wrongs,  which  they  aggregate  in  their  demand  for  judgment. 

The  plaintiffs  seem  to  confuse  the  equitable  doctrine  of  creditors* 
joint  interest  in  the  debtor's  property  with  the  rule  as  to  parties  in 
actions  at  law  to  recover  damages.  The  acts  charged  here  caused  no 
joint  damage  in  any  legal  sense.  Each  plaintiff,  if  the  complaint  be 
true,  was  cheated  of  his  goods.  That  is  what  it  amounts  to.  I  have 
gone  over  the  cases  cited  on  both  sides,  and  there  is  nothing  in  any  of 
them  which,  in  my  judgment,  justifies  such  an  action.  It  is  contrary 
to  the  plain  principle  which  from  time  immemorial  has  governed  in  the 
administration  of  the  law.  As  well  might  creditors  jointly  bring  what 
was  formerly  replevin,  or  trover,  as  this  joint  action  for  conspiracy  to 
cheat  and  defraud.  I  feel  constrained,  therefore,  to  grant  the  motion 
to  vacate  the  attachment,  with  costs. 


Mr.  Justice  Beach,  in  deciding  the  issue  raised  by  the  demurrer  to 
the  complaint,  says :  "  The  reason  given  by  Justice  Barrett  for  vacat- 
ing the  attachments  seems  to  me  conclusive  against  the  plaintiffs'  right 
to  maintain  joint  actions.  Judgment  for  defendants  on  demurrer, 
with  costs ;  leave  to  plaintiff  to  amend,  etc." 
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Each  of  the  fourteen  concerns  referred  to,  obtained 
judgments  against  the  defendants  Maier  and  Charles 
Rothchild  for  goods  sold  and  delivered  by  them  respect- 
ively to  the  defendant,  issued  executions  upon  their 
several  judgments,  which  were  returned  wholly  unsatis- 
fied, and  then  unitedly  brought  this  action  and  procured 
an  attachment  against  the  property  of  the  defendants  on 
the  ground  that  the  defendants  were  non-residents  of  the 
State  of  New  York. 

Other  facts  appear  in  the  following  opinion  and  also 
in  the  report  of  the  case  of  Gray  v.  Rothschild,  ante,  page 
320,  which  case  is  in  all  respects  similar  to  this,  except  that 
the  plaintiffs  in  that  action  were  creditors  who  had  not 
obtained  judgments  and  in  this  action  they  were  judg- 
ment creditors. 

Henry  L.  Landon  {Gruber  c&  Bard,  and  William,  0. 
Camypbell,  attorneys),  for  plaintiffs-appellants. 

Horwitz  <&  Hershfield,  for  defendant-respondent, 
Abraham  Rothschild. 

Daniels,  J. — The  plaintiffs  obtained  judgments  by 
confession  against  Charles  M.  and  Jacob  M.  Rothschild, 
and  then  commenced  a  commou  action  against  the  same 
persons  as  are  defendants  in  the  case  just  disposed  of  (Gray 
•y.  Rothschild,  ante,  320),  to  recover  the  damages  which 
they  had  sustained  by  the  sale  and  delivery  of  goods  to 
the  firm  of  Charles  M.  Rothschild  &  Co.,  Fourteen  differ- 
ent sales  were  relied  upon  and  set  forth  in  the  complaint, 
upon  each  of  which  the  purchasers  of  the  goods  had  con- 
fessed judgments  to  the  individuals  and  firms,  respect- 
ively, making  the  sales.  There  are  eleven  of  these  firms, 
and  three  individual  vendors.  The  complaint  in  this 
action  in  no  substantial  degree  differs  from  that  in  the 
other  suit,  except  by  the  circumstance  that  these  judg- 
ments by  confession  have  been  entered.     The  judgments 
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in  no  manner  advance  the  right  of  the  plaintiffs  to  join 
in  the  prosecution  of  this  action;  for  it  has  not  been 
brought  to  set  aside  any  unauthorized  or  fraudulent 
transfer  of  the  defendant's  property.  If  it  had  been,  as 
judgment  creditors  whose  executions  have  been  returned, 
they  could  have  joined  in  its  prosecution ;  but  they  have 
brought  the  action  to  recover  damages  against  the  four 
defendants  for  the  several  losses  produced  by  the  false 
representations  made  to  each  of  the  vendors,  and  the  con- 
spiracy for  the  success  of  which  such  fraudulent  represen- 
tations are  alleged  to  have  been  made.  In  all  important 
respects  the  case  is  the  same  as  the  other,  and  cannot  be 
maintained  by  these  plaintiffs,  for  the  reasons  already 
assigned.  And,  as  the  action  is  not  capable  of  being 
maintained  in  this  form,  it  follows  that  the  order  was 
right  in  vacating  the  attachment  which  had  been  issued ; 
for  in  this  case  no  election  was  expressed  or  intimated,  at 
the  trial  or  hearing,  that  the  action  might  be  retained  as 
to  either  one  of  the  individuals  or  firms  joined  as  plaint- 
iffs in  the  suit. 

The  judgment  and  the  orders  should,  therefore,  be 
affirmed,  with  the  sam-e  costs  to  the  respondents. 

Van  Bbunt,  P.  J.,  and  Bkady,  J.,  concurred. 
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FOOTE,  Respondent,   v.  VALENTmE,    as    Adminis- 

TKATKIX,  ETC.,  OF  VaLENTINE,  DECEASED,  APPELLANT. 
SUPEEME    COUBT,     FlEST      DEPARTMENT,      GeNEEAL     TeEM, 

May,  1888. 
§  §  992  et  seq.,  995-998,  1022. 

Evidence — burden  of  proof  in  action  on  promissory  note — Appeal — when 
findings  of  referee  reviewed — Proper  practice  to  secure  review 
referee's  report. 

Unless  the  findings  of  fact  of  a  referee  support  his  conclusions  of  law, 
the  judgment  thereupon  rendered  cannot  be  sustained.. 

The  general  terra  of  the  supreme  court,  upon  appeal  from  a  judgment 
entered  upon  the  report  of  a  referee,  cannot  examine  the  evidence 
for  the  purpose  of  making  new  findings. 

In  an  action  upon  a  promissory  note,  the  production  of  the  note  neces- 
sarily raises  the  presumption  that  the  sum  of  money  therein  men- 
tioned, is  due  from  the  maker  to  the  payee  of  the  note  named  ;  the 
note  is  an  acknowledgment  of  indebtedness,  and  a  promise  to  pay. 

In  an  action  against  an  administratrix,  upon  a  promissory  note  given 
by  her  decedent,  which  is  produced  on  the  trial,  it  is  not  necessary 
that  the  plaintiff  establish  in  the  first  instance,  that  a  consideration 
had  been  given  for  the  note,  or  that  there  was  some  indebtedness 
between  the  decedent,  and  the  plaintiff,  for  which  the  note  was 
given. 

Where,  upon  the  filing  of  a  referee's  report,  the  plaintiff  filed  excep- 
tions, and  the  defendant  moved  to  confirm  the  report,  and  the 
plaintiff  opposed  the  motion  to  set  aside  the  report,  and  the  court 
denied  the  plaintiff's  motion,  and  granted  the  defendant's,  after 
judgment  had  been  rendered  upon  the  report,  the  plaintiff  made  out 
a  case  and  had  it  settled,  and  thereafter  moved  upon  the  case  to 
set  aside  the  report,  and  for  a  new  trial, — Held,  that  the  proper  prao. 
tice  was  pursued  ;  that  the  court  could  properly  entertain  a  motion 
upon  the  case  to  set  aside  the  report  and  for  a  new  trial ;  that  the 
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only  method  in  which  the  plaintiff  could  get  the  evidence  before 
the  court  at  general  term  on  appeal,  was  upon  a  determination 
of  a  motion  made  to  set  aside  the  report  upon  a  case  duly  made  and 
settled. 
{Decided  May  18,  1&88.)- 

Appeal  by  defendant  from  an  order  of  the  New  York 
county  special  term,  setting  aside  the  referee's  report 
herein  and  granting  a  new  trial. 

This  is  a  proceeding  under  the  revised  statute,  upon 
the  reference  of  a  claim  against  the  decedent's  estate. 

The  defendant  is  the  administratrix  of  the  estate  of 
George  W.   Valentine,  who  departed  this  life,  April  12, 

1886,  and  Avas  duly  appointed  such  by  the  surrogate  of 
New   York  county,  on  May   11,  1886.     On  March  17, 

1887,  the  plaintiff  served  upon  her  a  duly  verified  notice 
of  claim  against  said  estate  for  $2,440.33,  the  amount 
alleged  to  be  due  upon  a  promissory  note  for  $2,000, 
drawn  by  the  decedent  to  the  order  of  the  plaintiff,  dated 
July  11,  1883,  and  payable  six  months  from  the  date 
thereof. 

The  defendant  refused  to  pay  said  claim  and  offered 
to  refer  pursuant  to  the  statute.  This  was  assented  to  by 
the  plaintiff,  and  an  order  of  reference  was  duly  made 
and  entered,  October  14,  1887.  The  referee  filed  his 
report  on  December  12,  1887,  and  the  plaintiff  duly  filed 
exceptions  thereto.  The  defendant  thereafter,  on  affidavit 
and  notice  of  motion,  applied  at  chambers  for  confirma- 
tion of  the  said  report,  and  for  costs  and  allowance,  and 
the  plaintiff,  on  affidavit,  opposed  the  motion,  and  at 
the  same  time  and  place  made  a  counter  motion  upon 
notice  to  set  aside  the  report.  The  court  denied  the 
plaintiff's  motion  and  granted  that  of  the  defendant,  and 
on  January  11,  1888,  judgment  in  accordance  with  the 
referee's  report  was  duly  entered. 

The  plaintiff  thereafter  prepared  a  case  containing  all 
the  testimony,  and  moved  on  it,  and  on  the  exceptions 
and  proceedings,  to  set  aside  the  report  and  for  a  new 
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trial.  This  motion  was  heard  at  the  February  special 
term,  and  granted,  and  the  defendant  thereupon  took 
this  appeal. 

S.  Jones,  for  defendant-appellant. 

The  plaintiff's  practice  has  been  strictly  in  conformity 
with  the  practice  as  settled  by  the  courts  in  Smith  v. 
Yiele,  60  iT.  Y.  106 ;  Somerville  v.  Crook,  9  Hun,  604 ; 
Young  V.  Cuddy,  23  Hun,  249 ;  Fiero.  Special  Pro.,  576. 

The  note  in  suit  is  a  perfectly  good  and  valid  note  on 
its  face.  This  being  so,  a  good  and  sufficient  consider- 
ation is  ^reswm^^?,  whether  the  words  "  value  received" 
are  contained  in  it  or  not.  If  a  consideration  is  denied, 
or  failure  of  consideration,  or  payment,  or  offset,  or 
counter-claim  is  alleged,  the  burden  of  proof  is  on  the 
defendant  and  not  on  the  plaintiff.  1  R.  S.  768  (3  R.  S. 
7  ed.  p.  2242,  §  1) ;  2  Brightly' s  Digest,  p.  3234,  §§  48, 
49  ;  1  Parsons  on  Cont.  210 ;  Tibbets  v.  Blood,  21  Barb. 
650;  1  Wait  Actions  (&  Def.  90;  Anthony  v.  Harrison, 
14  Hun,  198 ;  affirmed,  74  N.  Y.  613,  and  cases  there 
cited ;  Sawyer  -y.  McLouth,  46  Barh.  350. 

S.  H.  Thayer,  for  plaintiff-respondent. 

Van  Brunt,  P,  J. — In  the  consideration  of  the  ques- 
tions raised  upon  this  appeal,  it  is  not  at  all  necessary  to 
consider  in  detail  the  facts  presented  by  the  record. 
Unless  the  findings  of  fact  of  the  referee  support  his  con- 
clusions of  law,  the  judgment  thereupon  rendered  cannot 
be  sustained.  Although  upon  the  argument  a  consider- 
able portion  of  time  was  devoted  by  the  appellant  to  the 
discussion  of  questions  of  fact  tending  to  support  findings 
of  fact  not  included  in  the  referee's  report,  we  do  not 
think  we  can  examine  the  evidence  for  the  purpose  of 
making  new  findings  upon  this  appeal.^ 

The  claim    presented    by    the   plaintiff  was  upon  a 

♦  See  McCall  v.  Moschcowitz,  10  N.  Y.  Giv.  Pro.  107. 
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promissory  note  produced  by  him,  made  by  the  decedent. 
The  presumption  arising  upon  the  production  of  this  note 
necessarily  was  that  the  sum  of  money  therein  mentioned 
was  due  by  the  decedent  to  the  payee  in  the  note  men- 
tioned. It  was  an  acknowledgment  of  indebtedness,  and 
a  promise  to  pay.  The  defenses  to  that  note  were  neces- 
sarily afB.rmative  in  character,  and  it  was  incumbent 
upon  the  defendant,  in  order  to  estabhsh  such  defenses, 
to  do  so  by  competent  proof,  showing  that  either  the  note 
never  had  any  consideration,  or  that  it  had  been  paid, 
or  that  the  consideration  had  failed,  or  some  defense  of 
this  affirmative  character.  If,  upon  the  evidence  in  this 
case,  the  referee  had  found,  as  a  matter  of  fact,  that  the 
note  had  been  paid,  or  that  it  had  no  consideration,  per- 
haps, upon  appeal  to  this  general  term,  that  finding 
might  have  been  sustained.  But  his  report  is  conspicuous 
by  the  absence  of  any  finding  upon  this  subject.  Upon 
the  contrary,  he  seems  to  have  proceeded  upon  the  theory 
that  it  was  incumbent  upon  the  plaintiff,  in  addition 
to  the  note,  to  establish,  in  the  first  instance,  some  prom- 
ise or  agreement  upon  the  part  of  the  decedent  to  pay 
the  note,  and  that  it  was  also  necessary  that  the  plaintiff 
should  establish,  in  the  first  instance,  that  a  consideration 
had  been  given  for  the  note,  or  that  there  was  some 
indebtedness  between  the  decedent  and  himself  for  which 
the  note  was  given.  In  this  the  learned  referee  was 
clearly  in  error,  because,  by  the  production  of  the  note, 
all  those  circumstances  were  affirmatively  established,  in 
the  absence  of  proof  showing  a  different  condition  of 
affairs.  The  referee  has  made  no  finding  upon  any  such 
proof.  He  has  simply  based  his  conclusions  upon  the 
failure  of  the  plaintiff  to  prove  facts  in  addition  to  the 
production  of  the  note.  If  this  was  to  prevail,  then  the 
possession  of  commercial  paper  by  a  payee  would  never 
be  any  evidence  of  indebtedness.  We  think  that  the 
order  setting  aside  the  report  was  properly  made. 
An  additional  point  was  made  that  Mr.  Justice  Beach 
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could  not  properly  entertain  the  motion.  We  think  that 
the  proper  practice  was  pursued.  Although,  upon  an 
appeal  from  an  order  confirming  a  report,  the  question 
upon  which  this  appeal  is  decided  might  have  been  raised, 
yet  it  was  not  incumbent  upon  the  plaintiff  to  bring  the 
questions  involved  in  this  appeal  up  to  the  general  term 
simply  upon  what  might  be  termed  the  judgment-roll. 
The  only  method  in  which  he  could  get  the  evidence  before 
the  court  was  upon  a  case  made  and  a  motion  to  set 
aside  the  report  upon  such  case  made. 

The  order  should  be  affirmed,  with  costs. 

Beady  and  Babtlett,  JJ.,  concurred. 


ERTELL  v.  De  PENNEYET. 

N.  Y.  CoTJET  OF  Common  Pleas,  Special  Teem,  June,  1888. 

,§§  549,  subd.  2, 1689,  et  seq. 

^rrist When  granted  in  action  to  recover  a  chattel — When  action  may  he 

maintained. 

Where  a  note  was  given  by  the  maker  thereof  to  one  D.,  as  collateral 
security  for  a  letter  of  credit  on  a  stipulation  that  D.  would  not 
part  therewith,  and  thereafter  the  maker  of  such  note  tendered  the 
letter  of  credit  to  D.,  and  demanded  the  return  of  the  note,  which 
was  refused,  D.  having  parted  with  the  note  and  given  it  as  col- 
lateral security  for  any  balance  due  from  him  to  other  parties,  and 
it  appeared  that  D.  knew  there  was  nothing  due  on  the  letter  of 
credit,  and  also,  that  the  note  was  presented  for  payment  to  the 
maker,— 5eZc?,  that  these  facts  made  out  a  case  of  disposing  of  a 
chattel,  so  that  it  could  not  be  found  or  taken  by  the  sheriff,  and 
with  the  intention  that  it  should  not  be  so  taken,  and  that  an  order 
of  arrest  was  properly  issued  against  D.,  in  an  action  brought  by 
the  maker  of  said  note  to  recover  possession  thereof. 

An  action  for  the  recovery  of  the  plaintiff's  own  negotiable  promissory 
note  before  it  is  paid,  may  be  maintained  the  same  as  for  any  chattel. 
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Where,  in  an  action  to  recover  possession  of  a  promissory  note  delivered 
by  the  plaintiif  to  the  defendant  as  collateral  security  for  the  return 
•  of  a  letter  of  credit,  it  appeared  that  the  defendant,  notwithstanding 
he  had  stipulated  not  to  part  with  said  note,  had  pledged  it  as 
collateral  security  for  an  indebtedness  owing  by  him, — Held,  that  it 
was  not  an  answer  to  an  action  to  recover  possession  of  said  note 
from  D.,  to  show  that  it  was  not  held  by  a  bona  fide  holder;  that 
the  transfer  of  the  note  and  inability  to  deliver  it  upon  demand 
established  the  liability  of  the  defendant  in  this  form  of  action. 

{Decided  June  1,  1888.) 

Motion  by  defendant  to  vacate  an  order  of  arrest 
issued  herein  against  him. 

This  action  was  brought  to  recover  possession  of  a 
promissory  note  made  by  the  plaintiff,  and  delivered  on 
or  about  January  1,  1888,  to  the  defendant  as  collateral 
security,  for  the  payment  of  any  amount  which  might  be 
drawn  by  the  plaintiff  on  Mackie,  Willis  &  Co.,  of  Lon- 
don, England,  under  a  letter  of  credit  for  £600,  upon  the 
stipulation  of  the  defendant  that  he  Avould  not  allow  said 
note  to  go  out  of  his  possession,  and  that  he  was  to  return 
it  upon  payment  of  the  amount,  if  any,  so  drawn. 

The  complaint  alleges  that  nothing  has  been  drawn 
under  said  letter  of  credit ;  that  the  plaintiff  has  tendered 
the  same  to  the  defendant  and  demanded  the  return  of 
the  note,  and  that  the  defendant  refused  and  refuses  to 
return  the  same ;  that  the  defendant  has  parted  with  the 
possession  thereof,  and  it  has  been  presented  for  payment 
by  the  Tradesmen's  l^ational  Bank,  and  "  that  defendant 
has  disposed  of  said  note  so  that  it  cannot  be  taken  by 
the  sheriff,  and  with  the  intent  that  it  should  not  be 
taken."  Judgment  is  demanded  against  the  defendant  for 
the  recovery  of  said  note,  with  $500  damages  for  the 
detention  thereof,  and  for  the  costs  of  the  action. 

Upon  this  complaint,  and  upon  the  affidavit  of  the 
plaintiff's  attorney,  detailing  a  conversation  heard  by  him 
with  the  defendant,  in  which  the  defendant  stated  "  that 
he  had  received  the  note  sued  on  herein  as  collateral 

Vol.  XIV.— 22. 
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security  for  the  payment  of  any  sum  tliat  might  be  drawn 
under  a  certain  letter  of  credit  at  that  time  given  to  the 
defendant ;  that,  at  the  time  of  giving  said  letter  and 
receiving  said  note,  the  defendant  gave  to  the  plaintiff  a 
written  stipulation  that  he  would  not  allow  said  note  to 
go  out  of  his  possession,  and  that  he  would  not  use  it  in 
any  way,  unless  there  was  default  in  payment  of  any 
amount  drawn  as  aforesaid ;  that  thereafter  he  deposited 
said  note  as  collateral  security  for  any  balance  which 
might  be  due  from  him  to  the  firm  of  Alfred  Carr  &  Co.,; 
that  at  the  time  of  said  deposit,  the  defendant  knew  that 
there  was  nothing  owing  upon  said  letter  of  credit ;" 
"  obtained  an  order  for  the  arrest  of  the  defendant  on  the 
ground  that  the  action  was  brought  to  recover  a  chattel 
which  had  been  disposed  of  by  the  defendant  so  that  "  it 
could  not  be  taken  by  the  sheriff,  and  with  the  intent  that 
it  should  not  be  so  taken."  The  defendant  thereafter 
moved  to  vacate  said  order  of  arrest  upon  the  papers 
upon  which  the  same  were  granted. 

WiJMcmi  Svlzer,  for  defendant  and  motion. 

Peck  cfe  Mason,  for  plaintiff  opposed. 

Daly,  J. — The  plaintiff  deposited  his  note  for  $3,000, 
dated  January  16,  1888,  payable  three  months  after  date, 
to  his  own  order,  and  indorsed  by  him,  with  the  defend- 
ant, as  collateral  security  for  a  letter  of  credit  of  £600 
received  from  defendant,  upon  the  written  stipulation 
of  defendant  that  he  would  not  allo^v  the  said  note  to  go 
out  of  his  possession.  The  plaintiff  subsequently  tendered 
the  letter  of  credit  to  defendant,  and  demanded  the 
return  of  the  note,  which  was  refused,  defendant  having 
parted  with  the  note,  having  given  it  as  collateral  security 
for  any  balance  of  account  which  might  be  due  from  him 
to  the  firm  of  Alfred  Carr  &  Co.  Defendant  knew  when 
Jie  did  so  that  there  was  nothing  owing  upon  the  said  let- 
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ter  of  credit.  The  note  lias  been  presented  to  plaintiff 
for  payment  by  the  Tradesmen's  National  Bank.  Under 
the  authorities,  these  facts  make  out  a  case  of  disposing 
of  a  chattel  so  that  it  cannot  be  found  or  taken  by  the 
sheriff,  and  with  the  intent  that  it  should  not  be  so  taken. 
Barnett  v.  Selling,  70  JV.  T.  492.  The  defendant,  when 
he  pledged  the  note  with  his  creditors,  knew  that  he  was 
diverting  it  from  the  purpose  for  which  it  had  been 
deposited  with  him,  and  that  he  was  putting  it  beyond 
the  reach  of  the  owner ;  and  he  wiU  be  presumed  in  so 
doing  to  have  intended  that  it  should  not  be  taken  by  the 
sheriff  in  the  event  of  plaintiff's  bringing  an  action  to 
recover  it. 

The  order  of  arrest  was,  therefore,  properly  granted. 
The  defendant  suggests  that  the  Tradesmen's  Bank  may 
have  presented  the  note  on  behalf  of  defendant ;  that 
there  is  no  proof  that  it  is  now  held  by  an  innocent 
holder ;  and  that  it  was  transferred  before  maturity,  etc. 
But  this  is  not  an  answer  to  the  action.  The  aifidavit  of 
J.  "W.  Mason  shows  an  admission  of  defendant  that  he  had 
pledged  the  note.  If  this  were  done  after  its  maturity,  if 
it  were  not  held  by  a  hona  fide  holder,  the  defendant 
could  easily  show  the  fact ;  but  that  would  not,  I  think, 
defeat  the  action. 

The  transfer  of  the  note  and  inability  to  deliver  it 
upon  demand  establish  the  liability  of  the  defendant 
in  this  form  of  action.  An  action  for  the  recovery  of 
plaintiff's  own  negotiable  promissory  note,  before  it  is 
paid,  may  be  maintained  the  same  as  for  any  chattel 
(Barnett  y.  Selling,  above;  Murray  v.  Burling,  10  Johns. 
172). 

Motion  to  vacate  order  of  arrest  and  to  discharge 
defendant  denied,  with  $10  costs. 
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CITIZEN'S  SAYIKGSBANK,  Respondent,  ?>.  BAUER, 
ET  AL.,  Impleaded,  etc..  Appellants. 

SuPKEME  Court,  First  Department,  General  Term, 
June,  1888. 

§§  780,  1219,  3253, 

Foreclosure — notice  of  application  for  judgment — Extra  allowance — wTien 
cannot  be  granted. 

The  time  of  notice  of  an  application  for  judgment  pursuant  to  section 
1219  of  the  Code  of  Civil  Procedure  may  in  a  proper  case  be  short- 
ened by  the  court,  and  an  order  to  show  cause  may  be  granted  return- 
able in  less  than  eight  days.  The  provision  of  section  780  of  the 
Code  of  Civil  Procedure, — authorizing  the  granting  of  an  order  to 
show  cause  returnable  in  less  than  eight  days, — is  applicable  to  such 
a  motion. 

Code  of  Civil  Procedure,  section  780, — providing  that  notice  must  be 
given  of  a  motion  at  least  eight  days  before  the  time  appointed  for 
hearing  unless  the  court  or  a  judge  thereof  make  an  order  to  show 
cause  why  the  application  should  not  be  granted  and  directs  that  ser- 
vice thereof  less  than  eight  days  before  it  is  returnable  be  sufficient, — 
applies  to  cases  in  which  a  greater  time  than  eight  days  is  fixed  by 
statute.  The  phrase  in  said  section  making  it  applicable  to  motions 
'*  where  provision  is  not  otherwise  made  by  law  or  by  the  general 
rules  of  practice,"  refers  only  to  such  special  provisions  as  prescribe 
a  shorter  notice  than  eight  days. 

An  order  made  in  an  action  for  the  foreclosure  of  a  mortgage  before  a 
reference  to  compute  the  amount  due  has  been  had,  directing  that 
the  plaintiff  have  an  extra  allowance  without  further  notice  upon 
the  coming  in  of  the  referee's  report,  is  imauthorized,  and  should  be 
reversed  on  appeal. 

Upon  appointing  a  referee  to  compute  the  amount  due  in  an  action  for 
the  foreclosure  of  a  mortgage,  the  court  cannot  direct  that  upon 
the  coming  in  of  the  report  of  the  referee  "  the  same  be  affirmed 
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and  the  plaintiff  have  the  usual  judgment  of  foreclosure  and  sale 
with  costs  and  an  extra  allowance  without  further  notice." 

An  order  should  not  be  made  granting  an  extra  allowance  before  the 
amount  upon  which  it  is  to  be  computed  has  been  fixed  and  determ- 
ined, and  without  giving  any  percentage  to  be  awarded. 

{Decided  June  19,  1888.) 

Appeal  from  that  part  of  an  order  of  the  New  York 
county  special  term  which  directs  that  upon  the  coming 
in  of  the  report  of  the  referee  appointed  to  compute  the 
amount  due  in  a  foreclosure  action,  the  same  be  affirmed, 
and  the  plaintiff  have  the  usual  judgment  of  foreclosure 
and  sale,  with  costs,  and  an  extra  allowance,  without 
further  notice. 

.    The  facts  are  stated  in  the  opinion. 

Benno  Loewy,  for  defendants-appellants. 

Emil  S.  Arnold,  for  plaintiff- respondent. 

Baetlett,  J. — This  is  an  action  to  foreclose  a  mort- 
gage. IS'o  answer  or  demurrer  having  been  interposed  by 
any  of  the  parties,  the  plaintiff  obtained  an  order  return- 
able in  three  days,  requiring  the  defendants  who  had  ap- 
peared, to  show  cause  why  there  should  not  be  a  reference 
to  compute  the  amount  due,  and  why,  upon  the  coming  in 
of  the  referee's  report,  the  plaintiff  should  not  have  the 
usual  judgment  of  foreclosure  and  sale,  without  further 
notice,  together  with  an  extra  allowance. 

Upon  the  return  of  this  order  to  show  cause,  the  de- 
fendants Bauer,  who  had  appeared  generally  in  the  action 
and  demanded  service  of  all  papers,  opposed  the  motion. 
The  court,  however,  appointed  a  referee  to  compute  the 
amount  due,  and  ordered  further,  "  that  upon  the  coming 
in  of  the  report  of  the  said  referee,  the  same  be  confirmed 
and  the  plaintiff  have  the  usual  judgment  of  foreclosure 
and  sale,  with  costs,  and  an  extra  allowance,  without 
further  notice." 
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On  the  present  appeal  these  defendants  complain  of 
the  portion  of  the  order  above  quoted,  and  insist,  first,  that 
the  notice  was  insufficient,  inasmuch  as  they  were  entitled 
to  at  least  eight  days'  notice  of  the  time  and  place  of  the 
application  for  judgment,  under  section  1219  of  the  Code 
of  Civil  Procedure;  and,  secondly,  that  there  was  no 
authority  in  the  special  term  to  grant  an  extra  allowance 
without  specifying  the  amount  allowed. 

We  do  not  think  the  first  point  is  well  taken.  Section 
780  of  the  Code  provides  that  where  special  provision  is 
not  otherwise  made  by  law  or  the  general  rules  of  practice, 
a  notice  of  motion  must,  if  personally  served,  be  served  at 
least  eight  days  before  the  time  appointed  for  the  hearing, 
unless  the  court  or  a  judge  thereof,  upon  an  affidavit  show- 
ing grounds  therefor,  makes  an  order  to  show  cause,  re- 
turnable in  less  than  eight  days.  It  is  argued  that  an 
application  for  judgment  under  section  1219  does  not  fall 
within  the  purview  of  section  780,  because  special  pro- 
vision is  made  by  law  in  section  1219  as  to  the  length  of 
notice  which  is  requisite.  "We  think,  however,  that  the 
phrase  "  where  special  provision  is  not  otherwise  made 
by  law,"  in  section  780,  refers  only  to  such  special  provis- 
ions as  prescribe  a  shorter  notice  than  eight  days.  It  is 
a  qualifying  clause  in  a  sentence,  the  main  purpose  of 
which  is  to  declare  that  a  notice  of  at  least  eight  days 
shall  be  given.  The  meaning  of  this  portion  of  the 
section  is  that  a  notice  of  at  least  eight  days  shall  be  given 
except  in  cases  where  the  law  especially  provides  for  a 
shorter  notice.  It  would  be  needless  to  provide  for  a 
notice  of  at  least  eight  days  in  cases  where  the  law  already 
provided  for  a  longer  notice.  It  was,  therefore,  com- 
petent for  the  judge  who  granted  the  order  to  show  cause 
in  this  case  to  shorten  the  notice  of  the  application  for 
judgment. 

That  portion  ©f  the  order  under  review,  however, 
which  provides  that  the  referee's  report  shall  be  confirmed, 
and  that  the  plaintiff  have  an  extra  allowance  without 
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further  notice,  is  justlj  open  to  criticism.  'No  court  can 
be  certain  in  advance  what  wiU  be  the  contents  of  a 
referee's  report;  and  to  direct  that  it  shall  be  confirmed 
before  it  is  made  is  to  go  beyond  the  competent  exercise  of 
judicial  authority.  The  question  of  the  propriety  of  its 
confirmation  cannot  be  intelhgently  determined  until  it  is 
laid  before  the  court.  It  also  seems  objectionable  on 
principle  to  order  an  extra  allowance  before  the  amount 
upon  which  that  allowance  is  to  be  computed  has  been 
fixed  and  determined,  and  without  giving  any  direction  as 
to  the  percentage  to  be  awarded.  If  any  force  is  to  be 
given  to  the  provisions  in  question,  they  amount  to  a 
determination  that  when  the  referee's  report  and  the  pro- 
posed decree  in  foreclosure  shall  hereafter  be  presented  to 
the  court  (whether  held  by  the  same  judge  or  another), 
the  report  must  be  confirmed  and  an  extra  allowance 
must  be  inserted  in  the  decree,  without  giving  the  defend- 
ants, Avho  are  entitled  to  notice  of  all  proceedings  in  the 
action,  any  opportunity  to  be  heard  as  to  whether  the 
report  is  correct  or  as  to  the  amount  of  the  additional 
allowance.* 

The  respondent  states  that  this  is  the  usual  practice  in 
foreclosure  suits,  but  he  probably  has  in  mind  only  those 
cases  in  which  no  objection  is  made.  At  all  events,  we 
do  not  see  how  it  can  be  sustained  against  objection 
properly  taken.  There  is  no  authority  thus  to  control 
the  future  action  of  the  court  in  respect  to  facts  not  yet 
ascertained,  or  thus  to  deprive  of  notice  parties  entitled  to 
notice  under  the  statute. 

In  attempting  to  do  this  the  order  before  us  affects  a 
substantial  right  of  the  defendants,  which  authorizes  them 
to  prosecute  this  appeal.  "We  think  they  ought  to  prevail, 
and  that  those  portions  of  the  order  appealed  from  should 
be  reversed,  with  costs. 

Yan  Bkunt,  p.  J.,  and  Brady,  J.,  concurred. 

*  See  Note  on  Additional  Allowances,  8  If.  Y.  Civ.  Pro.  214; 
particularly  at  p.  238,  under  sub-title  "  Where  mlue  of  subject-matUr 
uncertain. " 


344  CIVIL  PROCEDUKE  REPORTS. 

Uhl  V.  Loughran. 


UHL  V.  LOUGHRAK. 

Stjpkeme  Court,  First  Department,  New  York  County, 
Special  Term,  August,  1888. 

§473. 

Seroice  of  summons  upon  an  infant* — when  imuffieient — Action  for 

partition. 

Where,  in  an  action  for  partition,  an  order  was  made  directing  that 
unless  an  infant  defendant,  who  was  temporarily  residing  in  Italy,  or 
some  one  on  his  behalf,  procured  the  appointment  of  a  guardian  ad 
.litem  within  ten  days  after  the  service  of  the  order  upon  the 
father  of  the  infant;  that  one  C.  be  appointed  such  guardian  ad 
litem,  and  thereafter  an  order  was  made,  upon  proof  that  the  father 
of  the  infant  has  been  continuously  without  the  United  States  for 
more  than  six  months  before  the  granting  of  the  order,  directing 
that  such  order  be  served  by  publication  or  personally  without  the 
State  in  the  same  manner  that  a  summons  maybe  served,  and  there- 
after, upon  proof  of  the  personal  service  of  a  copy  of  both  of  said 
orders  upon  the  father  of  the  infant  at  Paris,  France,  and  the  failure 
of  the  infant  to  procure  the  appointment  of  a  guardian  ad  litem,  an 
order  was  made  directing  that  the  first  order  designating  C  as  such 
guardian  ad  litem,  be  made  absolute  upon  his  giving  a  bond, — 
Held,  that  the  service  of  said  orders  without  the  State  was 
entirely  irregular  and  void;  that  the  court  never  acquired  jurisdic- 
tion over  the  person  of  the  infant  defendant. 

To  authorize  the  appointment  of  a  guardian  ad  litem  of  an  infant 
defendant  temporarily  vpithout  the  State,  under  section  473  of  the 
Code  of  Civil  Procedure,  the  order  directing  the  appointment  of 
such  guardian  ad  litem  if  the  infant  fails  to  prociu-e  the  appointment 

*See  Code  Civ.  Pro.  §§  426,  427;  and  Moulton  v.  Moulton,  13  N. 
T.  Civ.  Pro.  430;  Mace  v.  Scott,  8  Id.  200;  Ingersoll  v.  Mangam,  84 
jr.   T.  623. 


CIYIL  PROCEDUEE  REPORTS.  345 

Uhl  ».  Loughran, 

of  a  guardian  ad  litem  within  ten  days,  should  be  personally  served 
upon  the  person  upon  whom  service  is  directed  to  be  made  within 
the  State,  and  an  order  directing  service  thereof  without  the  State 
or  by  publication  is  unauthorized  and  void. 

Section  473  of  the  Code  of  Civil  Procedure  contain^  the  only  provision 
in  the  Code  allowing  a  judgment  to  be  entered  against  a  defend- 
ant affecting  his  property  without  actual  or  substituted  service  upon 
him,  and  to  sustain  proceedings  under  said  section  its  provisions 
must  be  strictly  complied  with. 

Where  there  is  reasonable  doubt  as  to  the  title  of  a  vendor  to  real  prop- 
erty, such  as  will  affect  the  value  of  the  property  and  interfere  with 
the  sale  thereof  to  a  reasonable  purchaser,  the  vendee  should  not  be 
compelled  to  complete  his  purchase,  but  should  be  relieved  there- 
from, and  may  recover  from  the  vendor  the  amount  paid  on  the 
execution  of  the  contract  and  the  value  of  his  attorney's  services  in 
examining  the  title  to  the  property. 

Flemming  «.  Burnham  (100  N.  F.  1);  Methodist  Episcopal  Church  «. 
Thompson  (13  N.  T.  St.  Bep.  137,  S.  C,  108  iV.  F.  618),  followed. 

(Decided  Augtist  1,  1888.) 

Action  brought  to  recover  the  amount  paid  by  plaintiff 
on  the  execution  of  a  contract  for  the  purchase  of  real  prop- 
erty, and  also  the  expense  of  examining  the  title  thereto, 
on  the  ground  that  the  defendant's  title  was  defective. 

The  title  of  the  defendant  to  the  property  in  question 
was  derived  through  a  sale  under  a  judgment  in  partition 
rendered  in  an  action  brought  by  one  Robert  G.  Marzo 
individually  and  as  executor  and  trustee  under  the  will  of 
his  wife,  then  deceased,  against  Nicolasa  de  Escoriaza  and 
others,  including  Carlo  Ladislao  Marzo,  an  infant  son  of 
the  plaintiff  in  said  action ;  the  infant,  at  the  time  of  the 
commencement  of  the  said  action,  was  a  resident  of  the 
State  of  New  York  temporarily  absent  from  said  State  in 
Naples,  Italy,  and  the  plaintiff  in  this  action  contends  that 
jurisdiction  was  never  acquired  by  the  court  over  the  per- 
son of  said  infant  in  said  partition  action. 

Other  facts  appeal  in  the  opinion. 

Joseph  C.  Levi,  for  plaintiff. 
Da/vid  McChire,  for  defendant. 
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Ikgraham,  J. — The  sole  question  in  this  case  is  whetlier 
the  court  acquired  jurisdiction  over  the  defendant  Carlo 
Ladislao  Marzo,  an  infant,  in  an  action  brought  to  parti- 
tion the  premises  in  question.  The  infant  was  a  resident 
of  this  State,  but  was,  during  the  pendency  of  the  action 
for  partition,  temporarily  residing  in  Italy,  and  the  plaintiff 
in  the  action  was  the  father  of  the  infant  and  resided  in 
this  State. 

On  the  petition  of  one  of  the  plaintiff's  attorneys  in 
that  action,  an  order  was  made  that  Delano  C.  Calvin  be 
appointed  guardian  ad  litem  of  the  infant  for  the  purposes 
of  the  action  unless  he  or  some  one  in  his  behalf  procure 
such  guardian  to  be  appointed  within  ten  days  after  the 
service  of  the  order,  and  directed  that  the  order  be  served 
by  delivering  a  copy  thereof  to  the  plaintiff  in  the  action, 
(the  father  of  the  infant).  Subsequently  an  order  was 
made  by  Mr.  Justice  Bakeett  reciting  that  the  plaintiff, 
the  father  of  the  infant,  upon  whom  the  order  of  March 
22  was  directed  to  be  served,  was  a  resident  of  this  State 
but  had  been  continuously  without  the  United  States  for 
more  than  six  months  before  the  granting  of  the  order, 
and  that  his  post-ofBce  address  was  at  Paris,  France,  and 
directed  that  the  service  of  the  order  of  March  22,  appoint- 
ing Delano  C.  Calvin  guardian  ad  litem,  be  made  by  pub- 
lication, in  two  newspapers,  for  six  successive  weeks,  or, 
at  the  option  of  the  plaintiff,  by  service  of  a  certified  copy 
of  said  order  of  March  22,  1884,  and  the  order  for  pub- 
lication upon  the  said  plaintiff  personally  without  the  State. 
Subsequently  a  copy  of  the  order  was  served  upon  the 
said  plaintiff  in  the  city  of  Paris,  France,  and  subsequently, 
on  June  28,  1885,  an  order  was  granted  by  the  court 
reciting  that  no  application  on  the  part  of  the  infant  for 
the  appointment  of  a  guardian  ad  litem  had  been  made, 
and  provided  that  the  order  of  March  22,  designating 
Delano  C  Calvin  as  such  guardian,  be  made  absolute 
upon  giving  a  bond. 

It  is  conceded  by  the  defendant  that  the  only  author- 
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ity  for  the  order  ia  question  is  contained  in  section  473  of 
the  Code.  That  section  provides  that  where  an  infant 
defendant  resides  within  the  United  States,  and  is  tempo- 
rarily absent  therefrom,  the  court  may  in  its  discretion 
make  an  order,  designating  a  person  to  be  his  guardian 
ad  litem,  unless  he  or  some  one  in  his  behalf  procure  such 
a  guardian  to  be  appointed  as  prescribed  in  the  preceding 
two  sections  within  a  specified  time  after  the  service 
of  the  copy  of  the  order,  and  that  the  court  must 
give  special  directions  in  the  order  respecting  the 
service  thereof,  which  may  be  on  the  infant;  that 
the  summons  may  be  served  by  delivering  a  copy 
to  the  guardian  so  appointed,  with  like  force  as 
where  a  summons  is  served  without  the  State  upon 
an  adult  defendant,  pursuant  to  an  order  for  that  purpose, 
except  that  the  time  to  appear  or  answer  is  twenty  days 
after  the  service  of  the  summons,  exclusive  of  the  day  of 
service. 

This  section,  so  far  as  I  know,  contains  the  only  pro- 
vision in  the  Code  allowing  a  judgment  to  be  entered 
against  a  defendant  affecting  his  property  without  either 
actual  or  substituted  service  upon  the  party  to  be  affected 
by  the  judgment ;  and  to  sustain  proceedings  under  this 
section,  the  provision  of  the  section  must  be  strictly  com- 
plied with. 

I  am  inclined  to  think  the  order  of  March  22,  was  a 
substantial  compliance  with  the  section  in  question.  It 
designated  a  person  to  be  the  guardian  ad  litem  for  the 
infant  defendant,  unless  he  or  some  one  in  his  behalf  pro- 
cures such  a  guardian  to  be  appointed  in  ten  days  after 
the  service  of  a  copy  of  the  order,  and  the  court  then 
directed  that  the  service  of  that  order  should  be  made 
upon  the  plaintiff  to  the  action  who  was  the  father  of  the 
infant. 

It  is  clear,  however,  that  such  service,  to  be  regular, 
must  be  made  upon  the  father  of  the  infant  within  this 
State.    The  infant  was  given  ten  days  after  the  service 
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to  appear  and  to  apply  for  the  appointment  of  a  guardian 
ad  litem,  and  it  would  be  absurd  to  say  that  the  service 
on  the  father  in  Paris  would  be  a  compliance  with  the 
provisions  of  that  order. 

The  subsequent  order  of  Mr.  Justice  Baeeett,  direct- 
ing that  the  order  of  March  22  be  served  on  the  defend- 
ant by  publication,  was  clearly  unauthorized  by  any  pro- 
vision of  law.  The  order  seems  to  conform  to  the 
provisions  for  the  service  of  a  summons  upon  a  defendant 
without  the  State  by  publication,  but  no  section  of  the 
Code  to  which  I  have  been  referred  authorizes  such  ser- 
vice of  an  order  granted  under  section  473  of  the  Code, 
and  certainly  not  unless  the  order  itself  directs  that  the 
service  be  made  in  that  manner. 

The  order  of  Mr.  Justice  Bakkett  does  not  purport  to 
amend  the  order  of  March  22,  nor  is  it  an  order  of  the 
court.  Under  its  terms  the  appointment  of  a  guardian 
ad  litem  would  have  been  absolute  ten  days  after  the 
service  of  the  order  on  the  plaintiff  in  Paris,  yet  it  would 
hardly  be  possible  for  the  plaintiff  to  have  returned  to 
New  York  and  applied  for  the  appointment  of  a  guardian 
ad  litem  for  the  infant  within  the  ten  days  allowed  by 
the  order.  There  having  been  a  failure  to  comply  with 
the  directions  contained  in  the  order  of  March  22,  the 
order  of  January  28,  1885,  making  the  appointment  of 
Delano  C.  Calvin  absolute,  was  unauthorized,  and  the  ser- 
vice of  the  summons  upon  said  Calvin  failed  to  give  the 
court  jurisdiction  over  the  infant  defendant. 

In  Fleming  v.  Burnham  (100  W.  Y.  1)  the  court  of 
appeals,  speaking  of  the  title  that  a  purchaser  should  be 
compelled  to  take,  says:  ''  But  the  court  stands  in  quite  a 
different  attitude,  where  it  is  called  upon  to  compel  a 
purchaser  to  take  title  under  a  judicial  sale  who  asserts 
that  there  are  outstanding  rights  and  interests  not  cut  off 
or  concluded  by  the  judgment  under  which  the  sale  was 
made.    The  objection  may  involve  a  mere  question  of 
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fact,  or  it  may  involve  a  pure  question  of  law  upon  undis- 
puted facts.  In  either  case,  it  may  very  well  happen  that 
the  question  is  so  doubtful  that  although  the  court  would 
decide  it  upon  the  facts  disclosed  in  a  proceeding  where 
all  the  parties  interested  were  before  the  court,  neverthe- 
less it  would  decline  to  pass  upon  it  in  a  proceeding  to 
compel  a  purchaser  to  take  title,  and  would  relieve  him 
from  his  purchase.  The  reason  is  obvious.  The  pur- 
chaser is  entitled  to  a  marketable  title.  A  title  open  to  a 
reasonable  doubt  is  not  a  marketable  title." 

Applying  this  principle  to  this  case,  in  the  absence  of 
adjudications  construing  section  473  of  the  Code,  and  the 
grave  doubt  as  to  the  validity  of  the  proceedings  resulting 
in  the  appointment  of  Mr.  Calvin  as  guardian  ad  litem,  I 
do  not  think  the  title  of  the  defendant  is  a  marketable 
title,  and  the  plaintiff,  therefore,  failed  to  comply  with 
his  contract. 

In  the  case  of  Methodist  Episcopal  Church  v.  Thomp- 
son (13  Si^  Rep.  127;  S.  C.  less  fully  108  N.  K  fil8), 
speaking  of  an  action  to  recover  the  amount  paid  on 
a  contract  for  the  sale  of  land,  the  court  of  appeals 
say:  "We  think  that  if  there  was  a  reasonable 
doubt  as  to  the  vendor's  title,  such  as  to  affect  the 
value  of  the  property  and  to  interfere  with  the  sale  of  the 
land  to  a  reasonable  purchaser,  the  plaintiff's  cause  of 
action  would  be  sustained,  and  this  rule  obtains  as  well 
where  the  vendee  sues  to  recover  back  the  price  paid  as 
when  the  vendor  sues  to  compel  specific  performance." 

As  the  defendant  cannot  comply  with  his  contract,  the 
plaintiff  is  entitled  to  judgment  against  the  defendant 
for  the  amount  paid  on  the  execution  of  the  contract  and 
the  value  of  his  attorney's  services  in  examining  the 
title  to  the  property,  with  costs. 
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City  Court  of  New  Yoek,  Special  Teem,  July,  1888. 

§§  549,  550,  572,  1487. 

Arrest — Supersedeas — wTien  denied  because  delay  in  issuing  execution  con 

sented  to — wJiin  order  of  arrest  necessary  to  entitle  plaintiff 

to  issue  execution  against  the  person. 

It  seems,  that  where  the  issuing  of  an  execution  against  the  person  was 
delayed  more  than  three  months  after  the  entry  of  judgment,  for  the 
reason  that  the  debtor  had  given  and  the  creditor  had  accepted 
notes  to  pay  the  judgment,  that  the  acceptance  of  such  notes  would 
not  cancel  the  judgment  debt  without  a  satisfaction-piece  or  release, 
and  that  the  non-payment  of  such  notes  and  the  unfulfilled  promise 
and  procrastination  of  the  debtor  might  be  sufficient  and  reasonable 
cause  for  the  denying  of  an  application  for  a  supersedeas  on  the 
ground  of  the  delay  in  issuing  a  body  execution,  but  that  the  credi- 
tor could,  as  a  condition  to  his  retaining  such  right,  be  required  to 
produce  and  cancel  the  notes. 

Where  an  action  was  originally  brought  simply  to  recover  the  amount 
of  a  promissory  note,  and  thereafter  the  complaint  was  amended  by 
adding  to  the  original  averments  an  allegation  that  the  defendant 
was  guilty  of  fraud  in  contracting  the  liability  sued  on,  to  wit,  in 
obtaining  the  sum  of  money  for  which  the  promissory  note  was 
given, — Held,  that  such  amendment  did  not  change  the  nature  of 
the  action;  that  the  original  obligation  was  not  rescinded,  but  simply 
sued  on  and  affirmed;  and  that  an  execution  could  not  issue  against 
the  person  of  the  defendant  upon  a  judgment  recovered  in  the  action, 
unless,  after  the  amending  of  the  complaint,  an  order  for  the  arrest 
of  the  defendant  was  granted  and  executed.* 

By  the  amendment  of  sections  549  and  550  of  the  Code  of  Civil  Pro- 
cedure, in  1886, — requiring  that  in  every  kind  of  action  except  ne 
exeat  cases,  the  complaint  must  embrace  the  grounds  upon  which  an 

*  See  Roeber  -o.  Dawson,  post,  p.  354. 
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order  of  arrest  is  sought,  if  one  is  desired,  it  was  intended  to  provide 
a  safeguard  for  defendants  and  not  to  extend  the  plaintiff's  absolute 
right  to  issue  body  executions,  and  the  distinction  between  actions 
ex  delicto  and  ex  contractu  is  still  retained. 

Where,  in  an  action  on  contract,  an  order  of  arrest  was  issued,  and 
vacated  on  the  ground  that  it  was  not  authorized,  and  thereafter  the 
plaintiff  amended  the  complaint  by  adding  allegations  showing 
fraud  in  the  contraction  of  the  debt  sued  on,  but  no  other  order  of 
arrest  was  granted  in  the  action, — Held,  that  an  execution  against 
the  person  of  the  defendant  issued  on  a  judgment  recovered  in  such 
action  was  unauthorized  and  a  nullity. 

{Decided  July  23,  1888.) 

Motion  by  defendant  that  an  execution  against  his 
person  be  vacated  and  set  aside. 

The  facts  are  stated  in  the  opinion. 

W.  L.  Vanderzee,  for  defendant  and  motion. 

Harrison  c&  Zangdon,  for  plaintiff,  opposed. 

PiTSHKE,  J. — This  motion  is  to  vacate  execution  against 
the  person,  etc.  The  parties  undoubtedly  can  by  consent 
defer  the  issuance  of  a  body  execution,  without  prejudice 
to  any  existing  right  to  arrest ;  and  the  giving  and  accept- 
ance of  notes  to  pay  the  judgment  may,  even  without  ex- 
press agreement,  amount  to  such  an  arrangement,  although 
the  same  would  not  wipe  out  the  judgment  debt  without 
a  satisfaction-piece  or  a  release  (Phoenix  Ins.  Co.  v.  Church, 
81  i\r.  Y.  218).  And  the  non-payment  of  either  of  such 
notes,  and  the  judgment  debtor's  procrastination  and  un- 
fulfilled promises  might,  though  the  body  execution  issued 
more  than  three  months  after  the  entry  of  judgment,  be 
sufficient  reasonable  cause  shown  why  the  application  for 
a  supersedeas  should  not  be  granted,  since  section  572,  of 
the  Code  of  Civil  Procedure  permits  the  court  to  excuse 
the  delay  in  issuing  such  body  execution  (Wright  v.  Grant, 
11  i\^.  Y.  Civ.  Fro.  407;  53  How  Pr.  122).* 

*  See  also  on  this  subject,  De  Silva  v.  Holden,  W  N.  Y.  Oiv.  Pro. 
404;  Geller  v.  Baer,  13  Id.  433;  Ryan  v.  Crane,  12  Id.  431;  Havemeyer 
Sugar  Ref.  Co.  v.  Taussig,  12  Id.  247;  Sweet  v.  Norris,  13  Id.  175; 
Howell  t.  Taussig,  12  Id.  253. 
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The  creditor  could,  however,  be  compelled  to  produce 
and  cancel  the  notes  as  a  condition  of  retaining  his  body 
execution,  inasmuch  as  a  creditor  cannot  succeed  on  an 
original  debt  till  production  and  cancellation  of  the  notes 
received  therefor  (Holmes  v.  De  Camp,  1  Johns,  34;  Angel 
V.  Felton,  8  Id.  149;  Burdick  v.  Green,  15  Id.  247).  But 
passing  these  facts,  and  without  deciding  thereon,  I  find 
the  body  execution  issued  was  void  ah  initio. 

The  action,  as  appears  from  the  original  complaint 
served,  was  commenced  ex  contractu  for  shnply  the  amount 
of  a  promissory  note,  and  such  original  complaint  embodied 
no  tort  allegations  for  an  arrest  of  the  defendant. 

The  plaintiff's  right  to  arrest  defendant,  hence^  did  not 
depend  upon  the  nature  of  the  action  but  upon  extraneous 
grounds.  Accordingly,  the  plaintiff  obtained  an  order  of 
arrest  on  allegations  and  proofs  dehors  the  record,  which 
was  afterward  vacated  because  the  complaint  was  insuffi- 
cient under  section  549  of  the  Code  of  Civil  Procedure. 
The  subsequent  adding  herein  to  plaintiff's  complaint  of  an 
averment  that  the  defendant  was  guilty  of  a  fraud  in  con- 
tracting the  liability  sued  on,  to  wit,  in  obtaining  the  sum 
of  money  for  which  said  promissory  note  in  suit  was  given, 
or  inducing  the  purchase  of  said  note,  did  not  change  the 
nature  of  the  action  (Hitchcock  v.  Baere,  17  Hun,  605; 
Robertson  v.  Robertson,  9  Daly,  53,  54,  55,  56).  The 
original  obligation  is  not  rescinded  but  sued  on  and 
affirmed  (Benedict  v.  National  Bank  of  Commonwealth, 
4  Daly,  171).  A  new  order  of  arrest  (20  Ilim,  343)  Avas 
necessary  to  support  and  allow  a  body  execution  herein 
under  the  improved  complaint  embracing  the  added 
allegations  required  by  said  section  549,  subdivision  4,  and 
there  characterized  as  made  in  an  action  upon  contract, 
express  or  implied.  Thereafter  the  case  was  not  a  suit 
for  damages  but  still  ex  contractu. 

This  body  execution  was  issued  in  1888. 

Since  the  Code  amendments  of  1886  to  section  549, 
leaving  only  ne  exeat  cases  in  section  550,  every  kind  of 
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action  (excepting  ne  exeat  cases)  must  have  its  complaint 
embrace  the  grounds  for  the  order  of  arrest  desired,  so  as  to 
avoid  incarceration  continuing  under  an  attorney's  subse- 
quent ca.  sa.,  based  on  a  hearing  upon  affidavits  merely,  in 
cases  where  the  cause  itself  is  not,  in  its  nature,  in  tort.  This 
innovation  was  intended  as  a  safeguard  for  defendants, 
but  not  as  an  extension  of  the  attorney's  absolute  right  to 
issue  body  executions ;  for  section  1487  retains  the  dis- 
tinction between  ex  delicto  and  ex  contractu  cases,  and  in 
the  latter  confines  the  right  to  a  body  execution  to  those 
cases  where  an  order  of  arrest  was  obtained  and  executed 
against  defendant  and  remains  unvacated. 

The.  original  order  ,of  arrest  herein  (after  being 
executed  against  defendant)  having  been  vacated  when 
said  body  execution  herein  was  issued  by  the  attorney,  as 
appears  from  the  records  on  file  in  this  court,  such 
intended  execution  against  the  person  was  unauthorized, 
and  a  nullity  {Code  Civ.  Pro.  §  1487). 

Motion  should  be  granted,  with  $10  costs,  but  with  a 
stay  of  proceedings  on  the  order,  in  case  of  an  appeal 
forthwith,  as  the  question  is  one  of  great  importance,  and 
defendant  being  out  on  the  limits  and  not  in  custody. 
Vol.  XIV.— 23. 
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City  Coubt  of  New  York,  Special  Teem,  August,  1888. 

§§  549,  550,  551,  1487. 

Arrest— when  execution  against  the  person  cannot  issue  because  no  order  of 
arrest  was  granted. 

In  an  action  to  recover  moneys  received  by  the  defendant  in  a  fiduciary 
capacity,  except  where  the  identical  money  so  received  is  the  prop- 
erty of  the  creditor,  an  order  of  arrest  is  prerequisite  to  the  issuing 
of  an  execution  against  the  person. 

An  action  for  moneys  received  in  a  fiduciary  capacity,  accountable  for 
monthly  less  commissions,  and  not  paid  over  although  demanded,  is 
a  case  ex  contractu,  and  an  allegation  in  the  complaint  of  the  conver- 
sion of  the  moneys  so  received  is  mere  surplusage  as  regards  the 
cause  of  action. 

By  the  amendment  o^  sections  549,  550  of  the  Code  of  Civil  Procedure 
in  1886,  actions  in  which  orders  of  arrest  were  gran  table  were 
divided  into  two  classes, — those  in  which  an  order  of  arrest  could  be 
granted  ex  parte,  and  those  in  which  it  was  obtainable  from  the  court 
on  notice, — and  the  requirement  of  section  549  of  the  Code,  that 
where  the  cause  of  action  is  on  contract,  the  extrinsic  facts  war- 
ranting the  arrest  should  be  alleged  in  the  complaint,  does  not 
change  the  cause  of  action  to  one  in  which  the  right  to  arrest 
depends  upon  the  nature  of  the  cause  of  action. 

No  body  execution  can  now  issue  where  the  right  to  an  order  of  arrest 
depends  on  facts  extrinsic  to  the  cause  of  action  notwithstanding 
such  facts  are  alleged  in  the  complaint,  unless  an  order  to  arrest  the 
defendant  has  actually  been  obtained  and  executed  before  judgment.* 

By  failing  to  plead,  a  defendant  confesses  only  the  cause  of  action,  and 
does  not  confess  an  allegation  extrinsic  to  the  cause  of  actioh  set 

*  See  Carrigan  v.  Washburn,  ante,  p.  350. 
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forth  in  the  complaint  as  grounds  upon  which  an  order  of  arrest 
might  be  granted. 
(Decided  August  2,  1888.) 

Motion  to  vacate  an  execution  issued  against  the  per- 
son of  the  defendant,  and  to  discharge  the  defendant  from 
custody. 

This  action  was  brought  to  recover  moneys  collected 
by  the  defendant  as  the  agent  of  the  plaintiff,  to  be  paid 
over  by  him  monthly  less  commissions  for  collecting 
the  same.  No  order  of  arrest  was  issued  in  the  action, 
but  after  the  entry  of  judgment,  an  execution  against  the 
person  was  issued,  and  thereafter  this  motion  was  made. 

Other  facts  appear  in  the  opinion. 

WiUiam  O.  McCrea^  for  defendant  and  motion. 
J.  Forrest,  for  plaintiff,  opposed. 

PiTSHKE,  J. — No  order  of  arrest  was  obtained  herein. 
This  action,  on  the  complaint  filed,  being  for  moneys, 
received  in  a  fiduciary  capacity,  accountable  for  "  monthly" 
(less  commissions)  and  not  paid  over  though  demanded,  is 
a  case  ex  contractu;  and  the  allegations  of  "conver- 
sion "  are  mere  surplusage  as  regards  the  "  cause  of  action  " 
(Segelken  v.  Meyer,  5  iT.  Z!  Civ.  Pro.  1).  An  order  of 
arrest  is  necessary  to  allow  and  support  an  execution 
against  the  person,  except  only  in  those  cases  of  "  fidu- 
ciary debtors,"  where  the  "identical  money,"  so  received, 
is  the  " property"  of  the  creditor  (Morange  v.  Waldron,  6 
Hun,  529,  530,  and  authorities  cited,  including  53  iT.  Y. 
260;  Bobbins  -y.  Falconer,  43  Super.  Ct.  (11  J.  c&  S.)  363, 
372). 

Section  549  of  the  Code  of  Civil  Procedure,  as  amended 
by  chapter  672,  Laws  of  1886,  contains  no  head-line 
— "  when  the  right  to  arrest  depends  on  the  nature  of  the 
action."    The  Code  amendments  of  1886  simply  placed 
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all  orders  of  arrest  obtainable  ex  parte  of  a  judge,  into 
section  549  together,  as  distinguished  from  those  obtain- 
able only  from  the  court,  i.e.,  on  notice,  to  wit,  ne  exeat 
cases  (sections  550,  651).  That  is  now  the  principle  of 
classification  as  between  sections  549  and  550. 

The  cause  of  action  being  on  contract,  alleging  the 
extrinsic  facts  (as  now  requisite  per  section  549),  does  not 
change  the  nature  of  the  cause  of  action ;  and  by  section 
148T — which  allows  body  executions  to  issue  of  course  only 
where  plaintiff's  right  to  defendant's  arrest  depends  on 
the  nature  of  the  action,  while  section  288  of  the  old  Code 
quite  differently  gave  body  executions  of  course,  when- 
ever the  complaint  showed  a  "  cause  of  arrest  required  by 
section  179  of  old  Code,"  Elwood  v.  Gardner  (10  Ahh.  Pr. 
N.  S.  238), — no  body  execution  can  now  issue  where  the 
right  to  an  order  of  arrest  depends  on  facts  extrinsic  the 
case  of  action,  unless  an  order  to  arrest  defendant  has 
actually  been  obtained  and  executed  before  judgment. 

By  section  549,  sub.  2,  the  plaintiff  in  this  case  could 
not  recover  without  proof  beyond  the  complaint  allega- 
tions, A  defaulting  defendant  confesses  only  the  cause 
of  action.  The  judgment  herein  was  on  default  to  answer, 
and  was  entered  by  the  clerk  without  application  to  the 
court.  The  clerk's  authority  to  adjudicate  is  only  as  to 
the  cause  of  action  on  a  default.  The  grounds  for  defend- 
ant's arrest  were  never  investigated  or  examined  by  any 
official,  and  defendant  never  had  any  hearing  thereon 
(Elwood-y.  Gardner,  10  J.55.  Pn  iT.  xS.  242,  25T);  moreover, 
he  cannot  move,  after  judgment,  to  vacate  his  arrest  on 
which  he  is  in  jail,  unheard  and  for  mere  non-payment  of 
a  debt,  except  by  moving  against  the  body  execution — 
which  is,  for  above  reasons,  hereby  set  aside  as  unauthor- 
ized; no  costs. 
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Estate  of  DAYID  HAIGH,  Deceased. 

Surrogate's  Cotjkt,  I^ew  Toek  County,  July,  1888. 

§§  2750,  2752,  2778. 

Sale  of  decedent's  property/  to  pay  debts — when  proceedings  not  defective. 

Where  a  petition  by  executors  for  the  sale  of  their  decedent's  real  prop- 
erty for  the  payment  of  his  debts  failed  to  show  the  precise  date  of 
the  issuing  of  letters  testamentary,  but  stated  facts  showing  that  the 
proceedings  were  commenced  within  three  years  after  they  were 
issued, — Held,  that  this  was  sufficient. 

Where  the  will  of  a  decedent  shows  that  property  sought  to  be  sold  for 
the  payment  of  debts  is  not  subject  to  a  valid  power  of  sale  for  the 
payment  thereof,  it  is  not  necessary  that  the  petition  by  which  the 
proceedings  was  begun  contain  an  allegation  of  this  fact. 

The  statute  providing  for  the  sale  of  a  decedent's  real  property  for  the 
payment  of  his  debts  recognizes  the  power  of  the  court  to  ves*;  in  a 
purchaser  such  interest  in  the  estate  disposed  of  as  the  decedent  had 
at  the  time  of  his  death,  and  makes  no  provision  with  respect  to  the 
disposition  of  any  estate  or  interest  subsequently  acquired ;  it  is, 
therefore,  unnecessary  to  inquire  in  such  a  proceeding  whether  any 
such  interest  or  estate  has  been  acquired;  and  the  death  after  the 
commencement  of  the  proceeding,  of  a  brother  of  the  decedent  by 
which  the  estate  became  entitled  to  an  additional  interest  in  certain 
real  estate  mentioned  in  the  petition,  has,  therefore,  no  efEect  on  the 
regularity  of  the  proceedings. 

In  a  proceeding  for  the  sale  of  a  decedent's  real  property  for  the  pay- 
ment of  his  debts,  it  is  not  necessary  to  make  one  holding  a  mort- 
gage upon  the  property  sought  to  be  sold,  a  party  to  the  proceeding 
where  he  is  not  also  a  creditor  of  the  decedent.  So  held,  where  a 
mortgage  was  a  lien  upon  the  property  sought  to  be  sold,  when 
acquired  by  the  decedent  and  the  other  parties  in  interest. 

(Decided  July  30, 1888.) 

Proceeding  for  the  sale  of  tlie  decedent's  property  for 
the  payment  of  his  debts. 
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The  decedent,  David  Haigh,  departed  this  life  March 
1,  1885,  leaving  a  last  will  and  testament,  which  Avas 
duly  admitted  to  probate  April  27,  1885,  and  letters 
testamentary  thereon,  issued  to  John  C.  Robertson — one 
of  the  executors  named  in  the  will,  another  executor  hav- 
ing renounced — who  duly  qualified  on  June  15,  1885.  An 
inventory  of  the  personal  property  was  filed,  showing 
that  it  amounted  to  $230.  Thereafter,  the  said  executor 
applied  to  the  court  for  a  sale  of  certain  real  property 
belonging  to  the  decedent,  on  the  ground  that  there  was 
not  sulficient  personal  property  to  pay  his  debts.  In  this 
proceeding  it  appeared  that  the  personal  debts  amounted 
to  $1,023.25,  and  that  the  only  real  estate  of  the  decedent 
was  an  undivided  two-fiith  part  of  certain  property  situate 
on  the  corner  of  Fifth  street  and  Second  avenue,  and  a 
possible  interest,  together  with  his  brother  and  sister,  in 
one  undivided  fifth  part  thereof,  dependent  upon  the 
death  of  his  brother  Thomas  without  issue ;  that  the  said 
real  estate  was  subject  to  life  estates  and  a  mortgage,  and 
the  interest  of  the  decedent  therein  was  worth  about 
$8,000 ;  that  the  only  money  that  had  come  into  the  hands 
of  the  executor  was  $230.60,  of  which  $147.38  had  been 
paid  for  the  expenses  of  administering  the  estate,  and  the 
balance,  $83.23,  had  been  applied  toward  the  payment  of 
funeral  expenses. 

John  Fennell  was  appointed  special  guardian  of  an 
infant,  and,  after  examining  the  petition,  etc.,  made  a 
report  to  the  surrogate  which  raised  some  of  the  objec- 
tions considered  in  the  opinion  here  reported. 

Other  facts  appear  in  the  opinion. 

Fentner  <&  Bach,  for  petitioners. 
Jokn  Fennell,  special  guardian. 

Raiisom,  Surr. — This  proceeding  was  brought  by  the 
executor  of  the  will  of  the  decedent  for  the  disposition  of 
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his  real  estate  for  the  payment  of  his  debts.  It  is  claimed, 
in  behalf  of  certain  of  the  parties  interested  in  such  real 
estate,  that  the  proceedings  are  defective  in  certain  par- 
ticulars, which  I  proceed  to  consider  and  dispose  of  as 
follows : 

I.  The  claim  that  the  petition  is  defective  by  reason 
of  its  omission  to  state  when  the  letters  testamentary 
were  issued  is  unfounded.  While  failing  to  show  the  pre- 
cise date  of  their  issuance,  the  petition  avers  their  issuance, 
and  states  facts  showing  that  the  present  proceeding  was 
commenced  within  three  years  after  they  were  issued. 
This  is  sufficient  {Code  Civ.  Pro.  §  2570.) 

II.  The  will  of  the  decedent  shows  that  the  property 
sought  to  be  disposed  of  is  not  subject  to  a  vahd  power  of 
sale  for  the  payment  of  the  debts  or  funeral  expenses,  and 
there  is  nothing  in  the  law  that  requires  the  petition  to 
contain  an  allegation  of  this  fact  {Code  Civ.  Pro.  %  25Y2). 

III.  Thomas  Haigh,  the  brother  of  the  decedent,  who 
was  a  party  to  this  proceeding  and  is  referred  to  in  the 
petition  as  one  of  his  heirs,  and  as  a  person  upon  whose 
death,  without  issue,  the  decedent  would  have  become 
entitled  to  an  additional  interest  in  certain  of  the  real 
estate  in  the  petition  mentioned,  has  died  since  the  com- 
mencement of  the  proceeding.  It  is  alleged,  and  not  dis- 
puted, that  his  heirs  are  parties  thereto.  The  statute, 
(section  2778,  Code  of  Civil  Procedure)  recognizes  the 
power  of  the  court  to  vest  in  a  purchaser  such  interest  in 
the  estate  disposed  of  as  the  decedent  had  at  the  time  of 
his  death,  and  makes  no  provision  with  respect  to  the  dis- 
position of  any  estate  or  interest  subsequently  acquired. 
It  is,  therefore,  unnecessary  to  inquire  whether  or  not 
such  interest  or  estate  has  been  so  acquired.  The  death 
of  the  decedent's  brother  has,  therefore,  no  effect  on  the 
regularity  of  this  proceeding. 

IT.  The  objection  to  the  omission  to  make  a  party  to 
the  proceeding  the  holder  of  a  mortgage  upon  the  prop- 
erty is  of  no  effect.    It  does  not  appear  that  such  holder 
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was  a  creditor  of  the  decedent  at  the  time  of  his  death, 
and  the  allegations  of  the  petition  negative  the  notion 
that  he  was.  It  is  stated  on  behalf  of  the  petitioner,  and 
not  denied  by  the  contestants,  that  the  mortgage  was  a 
lien  upon  the  property  when  acquired  by  the  decedent  and 
the  other  parties  in  interest.  Any  disposition  which  may 
be  made  of  such  property  under  the  decree  which  shall  be 
entered  herein,  would  be  subject  to  the  lien  of  the  mort- 
gage. The  holder  is  an  unnecessary  party  hereto. 
The  petitioner  is  entitled  to  a  decree. 


HAEISTETT  v.  WESTCOTT,  as  President  of  "Westcott's 
Express  Co. 

SUPEKIOK    COUKT    OF    THE  CiTY   OF    I^EW    YoEK,    GeNEEAL 

Term,  June,  1888. 

§  1351. 

Notice  of  entry  of  judgment — when  sufficient  to  limit  tim£  to  appeal — 
indorsement  of  name,  and  office  and  post-office  address  of  attorney. 

Where  a  judgment  was  entered  in  favor  of  a  plaintiff,  on  March  24, 
and  on  the  same  day  a  copy  of  such  judgment,  written  upon  one 
side  of  a  sheet  of  white  paper,  to  which  was  securely  attached 
another  sheet  of  colored  paper  of  the  same  size,  containing,  upon  the 
outside  thereof,  on  the  top,  a  notice  of  the  entry  of  the  judgment, 
signed  by  the  plaintiff's  attorney  and  addressed  to  the  defendant's 
attorney,  and  having  indorsed  thereon,  after  being  folded  up,  in  a 
plain  and  conspicuous  manner,  the  name  of  the  court,  the  title  of  the 
action,  and  the  words,  "  Copy  judgment  and  notice  of  entry,"  and 
the  name  and  the  address  of  the  plaintiff's  attorney, —  Held,  that 
the  notice  of  entry  and  copy  of  judgment  so  served  were  sufficient 
to  limit  the  defendant's  time  to  appeal,  and  that  such  time  expired 
April  28,and  service  of  a  notice  of   appeal  on  May  4,  was  too 
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late  ;  that,  although  the  office  and  post-office  address  of  the  plaint- 
iff's attorney  was  only  indorsed  upon  the  outside  of  said  papers,  it 
was  sufficient. 

A  notice  of  entry  of  judgment  or  order  may  de  indorsed  upon  the  copy 
judgment  or  order  served  therewith,  and  if  the  papers  so  served 
taken  as  a  whole  contain  an  indorsement  showing  the  name  and 
address  of  the  attorney  of  the  prevailing  party,  as  required  by  Rule 
3  of  the  General  Rules  of  Practice,  it  is  sufficient ;  said  rule  does 
not  require  that  these  matters  be  stated  more  than  once  upon  the 
papers. 

Kelly  V.  Sheehan  (76  N.  T.  335) ;  Kilmer  v.  Hathorn  (78  Id.  338) ; 
Forstman  v.  Shulting  (107  Id.  644);  Falker  v.  N.  Y.,  W.  S.  & 
B.  R.  R.  Co.  (100  Id.  86);  People  v.  Keaton  (101  Id.  610), 
followed. 

Where  a  notice  of  appeal  from  a  judgment  and  from  an  order  denying 
a  motion  for  a  new  trial,  was  served  after  the  time  to  appeal 
from  the  judgment  had  expired,  but  before  the  expiration  of 
the  time  to  appeal  from  the  order, — Held,  that  the  notice  of  appeal 
was  good  as  to  the  order,  although  ineffectual  as  to  the  judgment, 
and  the  proceedings  of  the  plaintiff  were  properly  stayed  pending 
such  appeal. 

Where,  in  such  a  case,  a  copy  of  an  undertaking  was  served  with  the 
notice  of  appeal,  and  returned  with  notice  that  it  had  not  been  served 
in  time,  and  the  plaintiff  threatened  to  enforce  his  judgment, — 
Held,  that  the  defendant  has  a  right  to  apply  by  motion  for  a  stay, 
and  that  a  case  was  made  out  for  the  exercise  of  the  discretion  of 
the  court. 

{Decided  June  30,  1888.) 

Motion  by  plaintiff  to  dismiss  defendant's  appeal  from 
judgment,  also,  appeal  by  plaintiff  from  order  staying 
proceedings. 

The  facts  appear  in  the  opinion. 

Ira  D.  Wa/rren,  for  plaintiff. 

Austen  G.  Fox  {E.  L.  Hamilton^  attorney),  for 
defendant. 

Feeedman,  J. — This  case  comes  before  the  court  (1) 
on  amotion  made  by  the  plaintiff  to  dismiss  defendant's 
appeal  from  the  judgment,  on  the  ground  that  at  the  time 
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of  the  service  of  the  notice  of  appeal,  the  defendant's  time 
to  appeal  from  the  judgment  had  expired ;  and  (2)  on 
plaintiff's  appeal  from  an  order  staying  all  proceedings  to 
enforce  the  judgment  until  after  the  deterniination  of 
defendant's  appeal,  which  was  from  the  judgment  and  an 
order  denying  defendant's  motion  for  a  new  trial. 

The  plaintiff's  right  to  have  defendant's  appeal  from 
the  judgment  dismissed  on  the  ground  that  it  was  not 
taken  in  time,  depends  upon  the  sufficiency  of  the  notice 
of  entry  of  judgment  which  was  served. 

Section  1351  of  the  Code  of  Civil  Procedure  prescribes 
that  an  appeal  to  the  general  term  must  be  taken  Avithin 
thirty  days  after  service,  upon  the  attorney  for  the 
appellant,  of  a  copy  of  the  judgment  or  order  appealed 
from,  and  a  written  notice  of  the  entry  thereof. 

The  issues  having  been  tried  at  a  jury  term  and  a  ver- 
dict having  been  rendered  for  the  plaintiff,  the  appropri- 
ate judgment  thereon  was  entered  March  24,  1888,  and  on 
the  same  day  a  copy  of  such  judgment  was  duly  served  on 
defendant's  attorney  personally.  The  copy  judgment  so 
served  filled  one  side  of  a  sheet  of  white  paper,  and 
securely  attached  to  the  back  of  such  sheet  was  another 
sheet  of  colored  paper  of  the  same  size.  The  outside  of 
the  colored  sheet  containing  at  the  top  thereof  the  follow- 
ing notice,  viz.: 

"  Take  notice,  that  the  within  is  a  copy  of  a  judgment 
this  day  duly  made  in  this  action  and  entered  in  the  office 
of  the  clerk  of  this  court. 

"Kew  York,  March  24th,  1888. 

"Tours,  &c., 

Iea  D.  "Waeren. 
*  Plaintiff's  Attorney. 

"  To  E.  Luther  Hamilton,  Esq., 
Defendant's  Attorney." 
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And  as  folded  up  and  served  with  the  copy  of  the 
judgment,  the  colored  sheet  further  contained  on  its  out- 
side and  in  a  plain  and  conspicuous  manner  the  following 
indorsement,  viz.: 

"Kew  Yokk  Supeeioe  Court. 
Richard  V.  Harnett  against  Robert  E.  Westcott,  as 
president  of  Westcott's  Express  Company. 

Copy- 
Judgment  and  notice  of  entry. 

Ira  D.  Warren, 
Attorney  for  Plaintiff, 
No.  lYO  Broadway,  New  York  City,  N.  Y." 

Under  precisely  the  same  indorsement,  contained  on  a 
duplicate  copy,  the  defendant's  attorney  gave  the  follow- 
ing admission,  viz.: 

"  Due  and  timely  service  of  a  copy  of  the  within 
judgment  is  hereby  admitted. 

"  Dated  New  York,  March  24th,  1888. 

E.  Luther  Hamilton, 

Attorney  for  Defendant." 

Upon  these  facts  it  is  clear  that  if  the  notice  of  entry 
of  judgment  so  served,  with  a  copy  of  the  judgment,  was 
a  sufficient  notice,  the  defendant's  time  to  appeal  from 
the  judgment  expired  April  23,  and  the  service  of  the 
notice  of  appeal  on  May  4  was  too  late,  so  far  as  the 
judgment  is  concerned. 

The  defendant  insists,  however,  that  the  notice  of 
entry  of  judgment  was  insufficient,  because  it  did  not 
contain  the  office  and  post-office  address  of  plaintiff's 
attorney,  as  required  by  rule  2  of  the  Rules  of  the  Courts, 
and  upon  this  point  he  cites  Kelly  v.  Sheehan  (76  N.  Y. 
325),  Kilmer  v.  Hathorn  (78  Id.  228),  Forstman  v. 
Shultmg  (107  Id.  644). 
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An  examination  of  these  cases  shows  that  in  every  one 
of  them  the  papers  served,  taken  as  a  whole,  nowliere 
contained  the  address  of  the  attorney  for  the  prevailing 
party. 

On  the  other  hand,  it  has  been  distinctly  held,  in 
Falker  v.  New  York,  West  Shore  &  Buffalo  R.  Co. 
(100  iY.  Y.  86),  and  in  People  v.  Keator  (101  JV.  Y.  610), 
that  the  notice  of  entry  of  the  judgment  or  order  may  be 
indorsed  upon  the  copy  judgment  or  order  served  there- 
with, and  that,  if  the  papers  so  served,  taken  as  a  whole, 
contain  an  indorsement  showing  the  name  and  address 
of  the  attorney  of  the  prevailing  party  as  prescribed  by 
the  rule,  it  is  sufficient,  because  the  rule  does  not  require 
that  these  matters  should  be  stated  more  than  once  upon 
the  same  paper  or  set  of  papers.  Under  these  decisions 
the  notice  of  entry  of  judgment  which  was  served  in  the 
case  at  bar  was  sufficient,  and  consequently  the  service  by 
defendant,  on  May  4,  of  a  notice  of  appeal  from  the  judg- 
ment was  too  late.  The  motion  to  dismiss  the  appeal 
from  the  judgment  must,  therefore,  be  granted. 

This,  however,  does  not  necessarily  call  for  a  reversal 
of  the  order  granting  the  stay.  The  order  denying 
defendant's  motion  for  a  new  trial  was  entered  April  9, 
1888,  and  the  notice  of  appeal,  although  ineffectual  as  to 
the  judgment,  was  good  as  to  the  order.  The  notice 
of  appeal  and  the  copy  undertaking  served  there- 
with for  the  purpose  of  effectuating  a  stay,  hav- 
ing' been  returned  with  a  notice  which  claimed  in 
effect  that  they  had  not  been  served  in  time  for  any 
purpose,  and  the  plaintiff  having  threatened  to  enforce 
the  judgment,  the  defendant  had  a  right  to  apply  by 
motion  for  a  stay.  A  case  was  thus  made  out  for  the 
exercise  of  the  discretion  of  the  learned  judge  below,  and, 
upon  all  the  facts  disclosed,  it  cannot  be  maintained  that 
such  discretion  was  improperly  exercised. 

For  the  foregoing  reasons,  I  am  of  the  opinion  that 
plaintiff's  motion  to  dismiss  defendant's  appeal  should 
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be  granted,  in  so  far  as  said  appeal  relates  to  the  judg- 
ment ;  that  the  order  granting  a  stay  should  be  affirmed, 
but  its  operation  limited  to  the  appeal  from  the  order 
denying  motion  for  new  trial;  and  that  neither  party 
should  have  costs  against  the  other. 

Sedgwick,  Ch.  J.,  and  Tkuax,  J.,  concurred. 


SULLIYAIir  ET  AL.,  Respondents,  v.  NEW  YORK  AND 
ROSEDALE  CEMENT  COMPANY,  Appellants. 

Supreme    Coukt,   Third    Department,   General   Term, 
May,  1888. 

§§  488,  498,  499. 

Pa/rtiea  to  action; — non-jainder,  how  taken  advantage  of — Contract — what 
is  reasonable  time  for  'performance — Charge  to  jury. 

The  objection  that  there  is  a  defect  of  parties  plaintiff,  if  it  appear 
in  the  complaint,  must  be  taken  by  demurrer. 

Zabriskie  v.  Smith  (13  N.  Y.  323),  followed. 

"Where  it  appears  from  a  complaint  that  a  person  not  made  a  party 
should  have,  if  living,  been  a  party  plaintiff,  and  that  the  failure  to 
make  him  such,  if  living,  would  cause  a  defect  of  parties  plaintiff, 
the  complaint  is  demurrable,  notwithstanding  it  does  not  appear  there- 
from, whether  such  party  is  living  or  not  at  the  time  of  the  com- 
mencement of  the  action. 

Eaten  ®.  Balcom  (33  How.  Pr.  80) ;  Sanders  «.  Yonkers  (63  N.  Y. 
489),  followed. 

Where,  in  an  action  brought  to  recover  damages  for  the  neglect  and 
failure  of  the  defendant  to  permit  the  plaintiffs  to  perform  a  con- 
tract entered  into  by  them  with  the  defendant  for  the  doing  of 
certain  work,  it  appeared  that  work  had  been  suspended  for  a  period, 
by  agreement  between  all  the  parties, —  Held,  that  if  the  defendant 
tendered  the  plaintiffs  an  opportunity  to  go  on  with  the  contract 
within  a  reasonable  time  after  the  expiration  of  the  period  of  sus- 
pension, it  was  the  duty  of  the  plaintiffs  to  do  so,  and,  failing  to  do 
so,  they  could  not  recover  ;  that,  where  there  was  a  disagreement  as  to 
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the  period  of  suspension,  plaintiff  claiming  that  it  was  for  two  weeks, 
and  the  defendant  that  it  was  until  the  general  resumption  of  work 
in  a  quarry,  a  request  by  the  defendant  that  the  court  charge  that 
if  the  plaintiffs  were  given  an  opportunity  to  proceed  with  the  work 
within  a  reasonable  time  after  the  resumption  of  work,  they  could 
not  recover,  may  properly  be  qualified  by  the  addition  thereto  of  the 
words,  *'  within  a  reasonable  time  and  before  plaintiffs  had  reason- 
ably engaged  in  other  work."  implying  that,  if  the  plaintiffs  had 
reasonably  engaged  in  other  work,  they  had  waited  for  the  resump- 
tion a  reasonable  time. 

Where  a  contract  for  the  excavating  of  a  tunnel  provided  that  one  party 
was  to  do  the  work  and  the  other  to  furnish  the  materials,  and  there 
was  no  provision  therein  for  any  suspension  of  work, —  Held,  that 
whatever  suspension  lawfully  existed,  must  have  been  by  subse- 
quent agreement  of  the  parties ;  that,  when  that  ceased,  those  doing 
the  work  had  a  right  to  go  on  at  once,  and  the  other  party  was 
bound  to  continue  under  the  contract  to  furnish  all  necessary 
materials. 

It  is  well  settled  that  when  a  judge  has  properly  charged  the  law,  he  is 
not  required  to  repeat  the  same  in  order  to  comply  with  a  request 
which  may  contain  different  language. 

{Decided  May  17,  1888.) 

Appeal  by  defendant  from  a  judgment  entered  upon  a 
verdict  rendered  after  a  trial  at  the  Ulster  county  circuit. 

This  action  was  brought  by  Jeremiah  Sullivan,  Den- 
nis Foley  and  Daniel  J.  Buckley,  to  recover  damages  for 
an  alleged  breach  of  contract,  whereby  the  plaintiffs  were 
to  make,  construct  and  complete,  in  a  good  and  workman- 
like manner,  a  tunnel  or  shaft  in  a  cement  quarry  of  the 
defendant,  and  defendant  agreed  to  furnish  all  necessary 
materials  for  prosecuting  the  work  and  completing  said 
tunnel.  The  contract  contained  no  provision  for  a  sus- 
pension of  work  after  its  commencement.  On  December 
20,  1885,  the  parties  agreed  to  suspend  all  work  under 
said  contract.  The  plaintiffs  claim  that  this  suspension 
was  to  be  during  the  customary  winter  suspension  of  the 
general  work  of  the  quarries  for  a  period  not  exceeding 
two  weeks,  and  the  defendant  claims  that  the  suspension 
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was  to  be  until  the  general  resumption  of  work  at  the 
quarries. 

The  complaint  alleges,  and  the  plaintiffs  assert,  that 
after  the  expiration  of  said  two  weeks,  they  held  themselves 
in  readiness  to  continue  work  under  said  contract  and  signi- 
fied to  defendant  their  readiness  to  do  so  for  a  period  of 
two  months,  during  which  time  they  were  not  permitted 
by  the  defendant  to  resume  said  work  nor  furnished  with 
the  materials  necessary  to  it  prosecution,  and  finally  were 
compelled^  by  necessity,  to  seek  other  employment. 

It  also  appeared  from  the  complaint  that  the  contract 
for  the  performance  of  this  work  was  originally  made 
between  Jeremiah  Sullivan,  Dennis  Foley,  James  Enright 
and  Patrick  Bradley,  as  parties  of  the  one  part,  and  the 
defendant  as  the  other  party,  and  that  the  plaintiff,  Dan- 
iel J.  Buckley,  became  a  party  to  the  contract  subsequent 
to  the  making  thereof,  in  the  the  place  of  Patrick  Bradley. 
The  said  James  Enright  was  living  at  the  time  of  the  com- 
mencement of  the  action,  but,  having,  before  the  suspen- 
sion of  work,  become  ill,  he  had  by  arrangement  with  the 
superintendent  and  agent  of  the  defendant  ceased  to  work 
under  the  contract,  and  another  man  had  been  employed 
by  the  plaintiffs  to  do  the  work  formerly  done  by  him. 
That  fact  did  not  appear  in  the  complaint  and  the  defend- 
ant did  not  take  objection  to  his  non  joinder  as  a  party 
plaintiff  by  demurrer,  but  alleged  as  a  separate  defense  in 
its  answer,  "  that  there  is  a  defect  of  parties  plaintiff  herein 
in  that  James  Enright,  mentioned  in  said  complaint,  who 
is  still  living,  is  jointly  interested  with  the  plaintiffs  in  their 
alleged  cause  of  action,  but  is  not  joined  as  a  party  herein." 

The  case  was  tried  at  the  Ulster  county  circuit,  in 
November,  1887,  and  resulted  in  a  verdict  in  favor  of  the 
plaintiffs  against  the  defendant  for  $683.07,  upon  which 
judgment  was  duly  entered.  The  usual  motion  for  a  new 
trial  on  the  minutes  was  duly  made,  and  this  appeal  from 
the  judgment  and  from  the  order  denying  the  motion 
duly  taken. 
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Jbh7i  J.  Linson  {Schoonmdker  <&  Linson,  attorneys),  for 
defendant-appellant. 

Cited,  in  support  of  contention  that  there  was  no 
breach  of  contract  on  the  part  of  the  defendant,  and  that, 
therefore,  the  plaintiffs  should  have  performed  their  con- 
tract, and  thus  only  could  have  recovered  damages  for 
unreasonable  delay  in  permitting  them  to  do  so :  Smoot's 
Case,  15  Wall.  {U.  8.)  36 ;  Allamon  v.  Mayer,  43  Barh. 
33 ;  2  Chittyon  Cont.  1091;  Sedgwick  on  Damages,  257  ;  Fay 
V.  Olliver,  20  Vt.  118 ;  Smith  v.  Brady,  11  iT.  Y.  173.  That 
there  was  a  misjoinder  of  parties  plaintiff  :  Coe  v.  Hobby, 
72  JSr.  T.  142 ;  Mitchell  v.  Hawley,  4  Denio,  412 ;  Kuhn 
V.  Stevens,  36  Hmv.  Pr.  275 ;  Code  Civ.  Pro.  §448. 

D.  M.  De  Witt.,  for  plaintiffs-respondents. 

Any  prevention  or  hindrance  or  refusal  to  permit 
plaintiff  to  perform  contract  for  an  unreasonable  length 
of  time  on  the  part  of  the  defendant  constituted  in  law  a 
breach  of  contract.  2  Addison  on  Contracts.,  §  871 ;  How- 
ard V.  Daly,  61  N.  Y.  362 ;  Taylor  v.  Bradley,  4  AW. 
Ct.  App.  Dec.  363.  What  was  an  unreasonable  length 
of  time  under  the  circumstances  was  a  question  solely  for 
the  jury.  Kip  v.  Wiles,  3  Sandf.  585 ;  Glacius  v.  Black, 
50  N.  Y.  145,  149.  .  .  .  The  contract  was  in  fact  and 
in.  law  broken  when  the  company  did  not  resume  work  at 
the  expiration  of  two  weeks,  if  the  jury  found  that  to  be 
the  agreed  time,  No  tender  of  services  was  necessary, 
because  such  tender  was  rendered  nugatory  by  the  defend- 
ant, Howard  v.  Daly,  supra.  If  the  plaintiffs  chose  to  waive 
this  breach  and  offer  to  go  on  when  the  work  in  the  quar- 
ries was  resumed,  a  hindrance  or  refusal  on  the  part  of 
defendant  not  only  constituted  a  second  breach,  but 
revived  the  first  by  the  rejection  of  plaintiff's  proffered 
condonation.  Barber  v.  Rose,  5  Hill.,  76.  .  .  .  The  defect 
of  parties  plaintiffs,  if  any,  appearing  on  the  face  of  the 
complaint,  the  defendant  should  have  demurred ;  and  not 
done  so,  this  objection  is  waived.     Code  Civ.  Pro.  §§  488, 
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subd.  6,  498,  499 ;  Zabriskie  v.  Smith,  13  If.  T.  322,  336, 
337;Merritt  v.  Walsh,  32  Id.  685,689,  690;  Depuy  v. 
Strong,  37  Id.  372 ;  Eaton  v.  Balcom,  33  How.  Pr.  80 ; 
Saunders  v.  Yonkers,  63  N.  Y.  489,  493 ;  Green  v.  Lippin- 
cott,  53  How.  Pr.  33. 

Leajbned,  p.  J. — If  it  were  a  new  question,  I  should 
think  that  a  defect  of  parties  plaintiff  might  in  aU  cases 
be  set  up  by  demurrer  or  answer.  Either  form  of  plead- 
ing sufficiently  apprises  the  plaintiff  of  the  defect,  and  an 
answer  is  less  dilatory.  But  it  seems  to  be  settled  that, 
if  such  defect  appear  in  the  complaint,  the  objection 
must  be  taken  by  demurrer.  Zabriskie  v.  Smith,  13  iT. 
Y.  322,  and  other  cases.  The  question,  then,  comes  up, 
does  the  defect  appear  in  the  complaint  where  there  is 
not  a  distinct  averment  that  the  omitted  party  is  living 
at  the  commencement  of  the  action  ?  On  the  whole,  con- 
sidering the  case  above  cited,  and  Eaton  v.  Balcom  (33 
How.  Pr.  80),  and  Sanders  v.  Yonkers  (63  W.  Y.  489),  we 
conclude  that  an  allegation  in  the  complaint  that  the 
omitted  plaintiff  was  living  at  the  time  of  the  action  is 
not  needed  to  make  the  complaint  demurrable.  There- 
fore, this  defendant  could  have  demurred,  and  cannot  set 
up  the  defect  by  answer.  We  come  to  this  result  reluc- 
tantly, and  follow  authorities. 

The  action  is  for  damages  on  the  ground  that  defend- 
ant prevented  plaintiJffs  from  fully  performing  a  written 
contract  between  the  parties  for  excavating  a  tunnel  for 
defendant.  Sullivan,  Foley,  Enright,  and  Bradley  were 
the  original  parties.  Buckley  signed  subsequently. 
Bradley  quit  working  October  1;  Enright,  November  25. 
About  December  17  work  was  suspended.  The  plaintiffs 
claim  that  by  their  consent  the  work  was  suspended  two 
weeks ;  that  after  that  time  they  were  ready  and  offered 
to  go  on,  but  were  prevented  by  defendant.  On  the  11th 
of  February,  a  formal  notice  was  sent  by  plaintiffs,  Sulli- 
van, Foley,  and  Buckley,  to  defendant  that  they  were 
Vol.  XIV.— 24. 
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ready,  and  desired  to  know  whether  they  were  to  run  the 
tunnel  further.  On  the  27th  of  February,  defendant 
demanded  by  a  letter  that  they  should  go  to  work.  To 
this  they  replied  March  2  that  they  would  go  to  work 
if  they  were  paid  damages  for  the  stoppage  of  the  work. 
Foley  had  obtained  employment  with  another  company, 
February  15  ;  Buckley,  the  8th.  Sidlivan  Avent  to  work 
by  the  day  for  defendant,  the  15th.  The  court  submitted 
to  the  jury  the  question  what  the  agreement  was  as  to 
the  suspension  of  work ;  and  whether  the  defendant  did 
prevent  the  plaintiffs  from  going  on  and  completing  the 
contract  at  a  time  when  they  had  a  right  to  proceed  with 
it.  No  objection  seems  to  have  been  taken  to  this.  As 
to  the  measure  of  damages  stated  in  the  charge,  no  excep- 
tion was  taken.  Several  requests  by  defendant  were 
complied  with  in  the  charge. 

The  defendant  asked  the  court  to  charge  that,  if 
plaintiffs  were  given  an  opportunity  to  proceed  with  the 
work  within  a  reasonable  time  after  the  resumption  of 
Avork  (that  is,  general  work  in  the  quarry),  the  plaintiffs 
cannot  recover.  The  court  charged  this,  with  the  quaU- 
Jication  within  a  reasonable  time,  and  before  plaintiffs 
had  reasonably  engaged  in  other  work.  The  qualifica- 
tion seems  unobjectionable.  If  the  plaintiffs  had  reason- 
ably engaged  in  other  work,  that  implied  that  they  had 
waited  for  the  resumption  a  reasonable  time,  and  had 
then  found  work  elsewhere.  The  court  had  pointed  out 
to  the  jury  that  there  were  two  versions  as  to  the  sus- 
pension :  the  plaintiffs',  that  it  was  for  two  weeks ;  the 
defendant's,  that  it  was  tiU  general  resumption  of  work. 
And  the  court  had  said,  almost  in  the  language  of  the 
request,  that  if  the  defendant  tendered  the  plaintiffs  an 
opportunity  to  go  on  with  the  contract  within  a  reason- 
able time  after  the  expiration  of  the  period  of  suspen- 
sion, it  was  the  duty  of  plaintiffs  to  do  so,  and,  failing  to 
•do  so,  they  could  not  recover.  Furthermore,  on  looking 
.at  the  charge,  we  find  that  the  court  had  said  that  if,  on 
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resumption  of  general  work,  the  defendant  gave  plaintiffs 
an  opportunity  of  resuming,  then  plaintiffs  could  not 
recover ;  so  that  the  only  point  was  whether  such  oppor- 
tunity was  sufficient  if  within  a  reasonable  time.  In  con- 
sidering this,  it  was  right  to  have  in  view  whether  plaint- 
iffs had  reasonably  engaged  in  other  work.  If  they  had 
done  so,  then  the  opportunity  offered  by  defendant  would 
not  have  been  within  a  reasonable  time.  There  was 
nothing  in  the  written  contract  allowing  any  suspension. 
Whatever  suspension  lawfully  existed,  must  have  been  by 
subsequent  agreement  of  parties.  When  that  ceased,  the 
plaintiffs  had  a  right  to  go  on  at  once,  and  the  defendant 
was  bound  to  continue,  under  the  contract,  "  to  furnish 
aU  necessary  materials." 

The  defendant  asked  the  court  to  charge  that  the 
plaintiffs  would  have  had  a  right  to  go  to  work  upon  the 
tunnel  when  notified  to  do  so,  and  hold  defendant  for 
damages  caused  by  delay.  The  court  refused.  Perhaps, 
the  request  meant  that  the  plaintiffs  were  bound  to  go  to 
work  when  thus  notified ;  for  whether  they  had  a  right  to 
do  so  or  not  was  not  in  question.  But  we  must  take  this 
refusal  in  connection  with  the  previous  charge,  since  it  is 
well  settled  that,  when  a  judge  has  properly  charged  the 
law,  he  is  not  required  to  repeat  the  same  thing,  in  sub- 
stance, in  order  to  comply  with  a  request  which  may  con- 
tain different  language.  The  judge  has  previously 
charged  that  if  the  defendant's  version  was  right,  and 
they  gave  the  plaintiffs  the  opportunity  of  resuming  when 
general  work  was  resumed,  and  the  plaintiffs  refused, 
then  plaintiffs  could  not  recover.  If  the  suspension  was 
only  for  two  weeks,  then  it  could  not  be  claimed 
that,  at  the  end  of  that  time,  the  defendant  per- 
mitted plaintiffs  to  go  to  work.  That  it  was  the  duty 
of  plaintiffs  not  to  be  idle,  but  to  engage  in  other 
work,  when  prevented  from  performing  this  con- 
tract, is  quite  true.  When  they  had  engaged  in  other 
work,  then  we  cannot  say  that  they  were  bound  to  go 
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back  to  this  contract,  tliough  requested,  if  they  had  waited 
a  reasonable  time.  There  seems  to  have  been  no  claim 
by  defendant  that  the  damage  was  mitigated  by  any 
amoimt  earned  by  plaintiffs  in  other  work ;  so  that  the 
question  whether  that  rule  of  mitigation  would  apply 
here  does  not  arise.  The  plaintiffs  could  not  go  on  with 
the  work  against  defendant's  Avishes,  as  sufficiently 
appears  by  the  contract  and  the  proof.  We  discover  no 
error  in  the  trial. 

Judgment  affirmed,  with  costs. 

Ingalls  and  Landon,  JJ.,  concurred. 


YATES  COimTT  iq"ATION"AL  BAKE,  Appellant,  v. 
CAEPENTEE,  Impleaded  etc.,  Eespondent. 

Stjpkemb   Court,    Fifth    Department,   General  Term, 
June,  1888. 

§  1393. 

Execution — property  purchased  with  pension  money,  when  not  exempt — 
rule  as  to  exemptions. 

The  exemption  of  property  of  any  description  from  liability  for  the 
payment  of  debts  and  taxes  is  a  creature  of  statute.  Prima  facie, 
all  property  is  liable  to  execution;  and  a  person  claiming  exemption 
must  bring  himself  and  his  property  within  the  exception  of  the 
statute. 

The  statute  exempting  a  pension  granted  by  the  United  States  for 
military  services  ' '  from  levy  and  sale  by  virtue  of  an  execution  and 
from  seizure  for  non-payment  of  taxes  or  any  other  legal  proceed- 
ing "  does  not  extend  to  property  purchased  therewith. 

Property  purchased  with  moneys  derived  from  a  pension  or  bounty 
granted  to  the  purchaser  by  the  United  States  for  military  services 
is  not  exempt  from  levy  and  sale  under  execution. 
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Wygantw.  Smith  (2  Lans.  185)  followed;  Burgett  v.  Fancher  (35  Hun, 
647);  Stock-well  v.  National  Bank  of  Malone  (36  Id.  584);  Wildrick®. 
De  Vinney  (18  Weekly  Dig.  365);  Whiting  «,  Barrett  (7  Lam.  106), 
distinguished. 

{Decided  June,  1888.) 

Appeal  by  plaintiff  from  an  order  of  the  county 
court  of  Yates  county  setting  aside  a  levy  under  execu- 
tion made  upon  real  property  and  staying  proceedings 
thereunder. 

The  plaintiff  having  recovered  a  judgment  for  $111.10 
against  the  defendants  in  an  action  brought  before  a 
justice  of  the  peace  of  Yates  county,  filed  a  transcript 
in  the  office  of  the  clerk  of  said  county  on  July  17,  1884, 
and  on  February  7,  1885,  issued  execution  to  the  sheriff 
of  Yates  county  for  a  balance  remaining  unpaid  of  $66.10 
and  interest. 

Under  this  execution  the  sheriff  levied  upon  and 
advertised  for  sale  certain  real  property  of  the  defendant 
Zeno  T.  Carpenter,  which  had  been  conveyed  to  him  on 
October  25,  1884.  Thereafter,  upon  proof  of  these  facts, 
and  also  on  affidavit  setting  forth  that  said  conveyance 
was  made  to  the  said  Zeno  T.  Carpenter  for  the  sum  of 
$1,300,  of  which  $700  was  paid  in  cash  and  the  balance  of 
$600  was  secured  by  mortgage  upon  said  premises  ;  that 
said  $700  was  paid  out  of  moneys  received  by  said  Zeno 
T.  Carpenter  from  the  United  States  government  as  por- 
tion of  a  back  pension,  awarded  to  him  for  injuries 
received  while  a  private  in  Company  A,  97th  Regiment 
New  York  Volunteers  in  the  late  civil  war.  The  county 
judge,  upon  this  motion  made,  the  order  appealed  from. 

William  T.  Morris,  for  plaintiff -appellant. 

The  statutes  of  the  United  States,  TJ.  S.  B.  S.  §  4747, 
protect  pensions  only  in  the  course  of  transmission.  Stock- 
well  V.  National  Bank  of  Malone,  36  Hun,  584,  and  cases 
there  cited.     After  the  pension  money  is  paid  over  to  the 
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pensioner,  the  statute  of  the  United  States  ceases  to  be 
operative,  and  the  right  of  exemption  after  that,  if  any 
exists,  must  be  found  in  the  laws  of  the  State  where  the 
pensioner  resides.  Burgett  v.  Fancher,  35  Mun,  650. 
,  .  .  "Where  the  language  of  a  statute  is  explicit,  the 
courts  are  bound  to  seek  for  its  meaning  in  the  words  of 
the  act,  and  are  not  a  liberty  to  suppose  that  they  intend 
anything  different  from  what  their  language  imports. 
Sedg.  on  Const,  and  Stat  Zaw,  380  and  note,  382-3.  .  . 
The  question  then  arises  under  section  1393  of  the  Code, 
whether  a  pension  shall  continue  exempt  after  being 
received  by  the  pensioner  ever  afterwards,  however 
employed,  so  long  as  it,  or  its  avails  when  converted  into 
securities  or  property,  can  be  traced.  This  question  is 
answered  in  the  negative  by  Wygant  v.  Smith,  2  Zcms. 
185;  Stockwell  l^ational  Bank  of  Malone,  supra:  You- 
mans  Vo  Boomhover,  d  To  S  C.  24. 

Oliver  &  Lewis,  for  defendant  Zeno  To  Carpenter, 
respondent. 

The  spirit  in  which  an  exemption  law  should  be  con- 
strued is  well  defined  by  our  court  of  last  resort  in  say- 
ing that  it  shall  receive  a  liberal  construction  in  order  to 
promote  its  humane  and  remedial  purposes,  and  that  its 
object  is  to  protect  the  poor  and  their  families.  Knapp 
V.  O'NieU,  46  Eun,  319;  Wilcox  v.  Hawley,  31  N.  Y., 
654 ;  Stewart  v.  Brown,  37  Id.  350.  .  .  Our  conclusion 
from  the  facts  and  law  of  the  case  is,  that  pension  or 
bounty  money,  in  whatever  form  it  exists,  so  long  as  its 
indentity,  without  increase  or  diminution,  is  traceable,  is 
exempt  from  levy  and  sale ;  and  is  thus  a  kind  of  special 
deposit,  whose  immunity  cannot  be  violated  by  mere 
operation  of  law,  however  regular  be  its  form,  without 
destruction  of  the  substance.  The  following  authorities 
sustain  our  position  :  Burgett  v.  Fancher,  35  jHun,  647 ; 
Stockwell  V.  National  Bank  of  Malone,  36  Id.  583  ;  Wild- 
rick  V.  De  Yinney,  18  Weekly  Dig.  355  ;  Tillotson  v.  Wol- 
cott,  48  iV^.  Y.  190 ;  Whiting  v.  Barrett,  7  Zans.  106. 
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DwiGHT,  J. — The  order  was  granted,  and  is  here  sought 
to  be  sustained,  on  the  ground  that  the  property  levied  on 
was  exempt  from  levy  and  sale  on  execution  under  section 
1393  of  the  Code  of  Civil  Procedure,  it  having  been  pur- 
chased by  the  defendant  with  moneys  derived  from  a 
pension  granted  to  him  by  the  United  States  for  mihtary 
services;  and  the  question  is  presented  whether  the 
exemption  provided  by  the  statute  mentioned  extends  to 
property  purchased  with  the  exempt  money.      ► 

The  exemption  of  property  of  any  description  from 
liability  for  the  payment  of  debts  and  taxes  is  a  creature 
of  the  statute.  Prima  facie,  all  property  is  liable  to 
execution,  and  the  affirmative  is  with  the  person  claming 
exemption  to  bring  himself  and  his  property  within  the 
exception  of  the  statute.  Baker  v.  Brintnall,  52  Barb.  188. 
The  statute  in  question  here  excepts  from  the  general 
liability  "a  pension  .  .  .  granted  by  the  United 
States    .     .     .    for  military  services." 

In  Wygant  v.  Smith  (2  Zans.  185),  this  court,  at 
general  term  in  the  seventh  district,  held  that  the  exemp- 
tion of  a  soldier's  pay  and  bounty,  under  chapter  578  of 
the  Laws  of  1864,  did  not  extend  to  property  purchased 
with  or  voluntarily  obtained  in  exchange  for  the  same. 
Johnson,  J.,  delivering  the  opinion  of  the  court,  says: 
"  It  is  enough  for  this  case  that  the  plaintiff  voluntarily 
paid  away  the  funds  which  the  statute  specifically  ex- 
empted from  the  claims  of  his  creditors,  and  purchased 
therewith,  and  held,  other  property,  which  no  law  ex- 
empts." 

The  law  of  1864  differed  in  no  essential  respect  from 
that  now  under  consideration ;  and  the  decision  in  the  case 
above  cited  must  furnish  the  law  of  this  case,  unless  sub- 
sequent adjudications  have  deprived  it  of  authority. 

In  Burgett  v.  Fancher  (35  Run,  64Y),  this  court  held 
that  pension  money  deposited  with  a  banker,  and  held 
subject  to  the  check  of  the  pensioner,  retained  the  character 
of  pension  money,  and-  was  not  subject  to  proceedings  on 
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the  part  of  a  judgment  creditor  in  aid  of  his  execution ; 
and  that  decision  was  regarded  by  the  court  as  extending 
a  Hberal  construction  to  the  present  statute. 

In  Stockwell  v.  National  Bank  of  Malone  (36  Sun,  584), 
the  court  (at  general  term,  third  department)  made  the 
same  application  of  the  statute  in  a  case  in  all  material 
respects  similar  to  the  last ;  but  Bockes,  J.,  declined  to  con- 
cur even  in  that  decision,  and  both  he  and  Leabned,  P.  J., 
who  wrote  the  prevailing  opinion,  refer  to  Wygant  v.  Smith 
(siij^ra),  with  approval. 

The  case  of  Wildrick  ih  De  Yinney  (18  Weekly  Dig. 
355)  went  no  further  than  the  two  cases  last  above  cited. 

In  the  case  of  Whiting  v.  Barrett  (7  Loms.  106),  the 
statute  of  exemption  was  only  indirectly  involved.  The 
action  was  in  the  nature  of  a  creditors'  bill  to  reach  prop- 
erty alleged  to  have  been  transferred  by  a  debtor  in  fraud 
of  his  creditors.  The  property  transferred  was  the 
bounty  of  a  soldier  (the  debtor)  in  the  form  of  county 
bonds,  which  he*  had  caused  to  be  issued  to  his  wife.  The 
court  held  the  transaction  a  valid  gift  of  the  bonds  to  the 
wife ;  and  also  that,  the  bonds  being  exempt  from  the 
claims  of  creditors  as  the  property  of  the  husband,  their 
transfer  was  not  in  fraud  of  creditors,  and  for  that  reason 
they  could  not  be  pursued  in  the  hands  of  the  wife.  The 
head-note  of  that  case,  as  reported,  is  misleading,  and  is 
not  borne  out  by  the  decision.  It  was  not  held  that  the 
bonds,  or  the  property  purchased  therewith,  were  exempt 
in  the  hands  of  the  wife,  but  only,  as  stated,  that  the 
creditors,  having  no  claim  on  the  bonds  as  the  property 
of  the  debtor,  "could  not  be  heard  to  allege  that  the 
transfer  was  in  fraud  of  them."  The  authority  of 
Wygant  'o.  Smith  {su^woi)  seems  to  be  unshaken,  and 
its  doctrine  commands  our  assent. 

The  order  of  the  county  judge  must  be  reversed,  with- 
out costs. 

AU  concurred. 


CIYIL  PKOCEDURE  REPOETS.  3T7 


Bank  of  Montreal  v.  Gleason. 


BANK  OF   MOITTREAL,  Respondent,  v.  GLEASON 

ET   AL.,    ApPELLAIfTS. 

Supreme  Couet,  Fiest  Depaetment,  General  Teem, 
June,  1888. 

§§  602  et  seq.,  1871  et  seq.,  1876. 

Judgment  creditor's  action  to  discover  property — when  maintainable — In- 
junction — wTien  issued  to  prevent  transfer  by  fraudulent  assignee. 

Where,  in  an  action  by  a  judgment  creditor  of  one  "  K.,"  to  reach  prop- 
erty and  equitable  assets  for  the  payment  of  its  judgment,  it 
appeared,  in  addition  to  the  recovery  of  judgment  and  issue  and 
return  of  execution  unsatisfied,  that  "  K."  was  interested  as  part- 
ner in  two  different  partnerships;  that,  before  the  recovery  of  judg- 
ment, he  assigned  his  interest  in  the  profits  of  the  businesses  to  the 
defendant  "  G.";  that  the  business  of  the  two  firms  was  profitable, 
and  that  "  K."  had  been  paid  from  time  to  time,  upon  his  share  of 
the  profits  of  the  business  after  the  making  and  delivery  of  the 
assignment  to  "G.,"  and  without  any  information  to  his  copart- 
ners of  the  fact  of  that  asignment, — Held,  that  an  injunction  was 
properly  granted  upon  these  facts  restraining  "  G."  from  transfer- 
ring or  disposing  of  the  interest  of  "  K."  held  by  him  in  this  man 
ner,  until  the  determination  of  the  action;  that  the  fact  that  "  K." 
had  been  permitted  to  receive  the  profits  of  the  business,  the  same 
as  though  no  assignment  was  made,  after  it  had  been  executed  and 
delivered  was  a  circumstance  having  a  decided  tendency  to  show 
that  it  was  made  to  hinder,  delay  or  defraud  creditors;  that  these 
facts,  so  far  as  they  depended  upon  information  received  from  the 
defendants,  could  be  legally  and  properly  proved  in  that  manner. 

It  is  no  defense  to  a  judgment  creditor's  action  to  equitably  reach  and 
apply  assets  of  a  judgment  debtor,  that  the  debtor  has  real  and  per- 
sonal property  out  of  which  the  judgment  could  be  collected;  such 
an  action  has  been  permitted  by  the  statute  after  the  return  unsat- 
isfied of  an  execution  against  the  property,  issued  to  the  sheriff 
of  the  county  where  the  debtor  resided,  and  if  the  execution  has 
been  improperly  returned  vmsatisfled,  the  debtor  cannot  avail  him- 
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self  of  that  fact  as  a  defense  to  the  creditor's  action,  but  has  his 

remedy  against  the  sheriff. 
Stoors  v.  Kelsey  (2  Paige,  418),  followed. 
{Decided  June  19,  1888.) 

Appeal  by  defendants  Kiernan  and  Gleason,  from  an 
order  of  the  IS^ew  York  county  special  term  granting  a 
motion  made  by  the  plaintiff  to  continue  a  temporary 
injunction  restraining  the  defendants  from  "  parting  with, 
disposing  of  or  incumbering  in  any  way  any  profits  or 
property  of  either  firms  of  John  J.  Kiernan  &  Co.  or 
Frank,  Kiernan  &  Co.,  belonging  to  or  claimed  by  the 
defendants  Kiernan  and  Gleason  or  either  of  them." 

The  plaintiff,  a  foreign  corporation,  organized  under 
the  laws  of  the  Dominion  of  Canada,  having,  on  Novem- 
ber 4,  1887,  recovered  a  judgment  against  the  defend- 
ant John  J.  Kiernan  for  the  sum  of  $5,178.28,  upon 
which  an  execution  had  been  duly  issued  to  the  sheriff  of 
Kings  county  (where  said  Kiernan  resided)  and  returned 
wholly  unsatisfied,  brought  this  action  to  set  aside  an 
assignment  by  said  Kiernan  to  the  defendant  Patrick  J. 
Gleason  of  his  interests  in  two  firms  of  which  he  was  a 
member. 

The  complaint,  among  other  things,  set  forth  that  said 
Kiernan  was  a  member  of  the  firms  of  John  J.  Kiernan  & 
Co.  and  Frank,  Kiernan  &  Co.,  and  that  the  defendant 
John  J.  Kiernan  owned  a  one-half  interest  in  the  business 
of  each  of  said  firms ;  that  judgments  have  been  recovered 
against  said  Kiernan  by  various  parties,  and  that  he  is 
wholly  insolvent  and  indebted  in  an  amount  exceeding 
$100,000 ;  that  the  business  of  said  firms  is  very  profit- 
able,— ^that  of  John  J.  Kiernan  &  Co.  realizing  an  annual 
profit  of  about  $20,000,  and  the  firm  of  Frank,  Kiernan 
&  Co.  earning  about  $12,000  per  year,  and  the  former 
firm  also  holding  valuable  contracts  which  continue  beyond 
the  date  of  the  terinination  of  the  partnership ;  that  on 
February  3,  1S87,  the  defendant  Kiernan  executed  an 


CIYIL  PKOCEDUKE  EEPOETS.  379 

Bank  of  Montreal  v.  Gleason. 

instrument  purporting  to  assign  to  the  defendant  Gleason 
all  his  interest  in  said  firms,  including  all  sums  of  money 
coming  to  him  from  either  of  said  firms  and  all  contracts 
belonging  to  said  firms  or  either  of  them,  and  that  said 
assignment  was  made  without  consideration  and  was 
void. 

It  also  appeared  from  a  copy  of  the  assignment  made 
by  Kiernan  to  Gleason,  annexed  to  an  affidavit  made  on 
behalf  of  the  plaintiff,  that  the  consideration  recited 
therein  for  the  making  of  said  assignment  was  an  indebted- 
ness due  from  Kiernan  to  Gleason  is  the  sum  of  $22,500 
evidenced  by  four  promissory  notes  dated  January  1, 
1885. 
Other  facts  appear  in  the  opinion. 

Clarence  F.  Birdseye  {Birdseye,  Cloyd  &  Bayliss, 
attorneys),  for  defendant  Kiernan,  appellant. 

Cited,  in  support  of  contention  that  injunction  should 
be  vacated,  because  facts  upon  which  it  depends  are 
stated  on  information  and  behef :  Crocker  v.  Baker,  3 
Abb.  Pr.  183,  citing  cases ;  Kateau  v.  Bernard,  12  How. 
Pr.  464 ;  Pidgeon  -y.  Oatman,  3  Robt.  Y06 ;  Hecker  -y. 
Mayor,  18  Ahh.  Pr.  369,  and  cases  cited ;  Steuben  County 
Bank  v.  Alberger,  Y8  JSF.  Y.  252 ;  Bennett  v.  Edwards, 
27  Him,  352;  Kedfield  v.  Middleton,  1  Bosw.  649. 

Foster  <&  Stejphens,  for  defendant  Gleason,  appellant. 

Thomas  O.  Shearma/n  {Shearman  <&  Stirling,  attor- 
neys), for  plaintiff -respondent. 

The  only  condition  precedent  to  the  right  of  action  is 
that  execution  shall  have  been  issued  to  the  sheriff  of  the 
county  where  the  judgment  debtor  resides  and  be 
returned  unsatified.  .  .  .  Code  Civ.  Pro.  §§  1871, 
1872;  Meyer  v.  Mohr,  1  Bolt.,  333;  S.  C,  19  Abb. 
Pr.  299.     .    .     . 

Allegations  upon  information  and  belief  are  quite 
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sufficient  as  foundation  for  any  relief  whatever,  where 
the  adverse  party  has  an  opportunity  to  deny  them  and 
remains  silent.  Per  Bronson,  J.,  Oakley  v.  Aspinwall,  3 
iV^.  Y.  559 ;  Thompson  v.  Erie  Ry.  Co.,  9  Ahh.  Pr.  W.  8. 
212,  227;  Rex  v.  Slj^the,  6  B.  d;  C.  (Eng.  K.  B.)  240; 
Rex  V.  Harwood,  2  East  (Eng.  K.  B.)  177 ;  Busk  v. 
Beetham,  2  JBeav.  (Eng.  Rolls  Ct.  R.)  537;  Bird  v.  Lake, 
1  Hem.  &  MiU.  (Eng.  V.  C.)  111.  This  rule  has  always 
been  applied  to  motions  for  an  injunction  where  the 
defendant  has  had  an  opportunity  to  appear  and  answer. 
Scott  V.  Becher,  4  Price  (Eng.  Excr.)  346  ;  Campbell  v. 
Morrison,  7  Paige,  157,160;  Attorney-General -y.  Bank 
of  Columbia,  1  Id.  511,  515.  "Where  a  party  cannot  be 
presumed  to  have  positive  knowledge  of  a  fact,  it  is  the 
constant  practice  of  this  and  of  all  other  courts  to  permit 
him  to  swear  to  his  information  and  belief  and  give  the 
adverse  party,  who  alone  can  swear  positively  on  the 
subject,  an  opportunity  to  deny  it  upon  oath.  If  he  does 
not  deny  it,  or  furnish  some  explanation  to  induce  the 
court  to  think  otherwise,  the  behef  of  the  other  party  is 
to  be  taken  as  the  fact,"  Attorney-General  v.  Banlv  of 
Columbia,  1  Paige,  511,  515=  Even  on  appUcations  for 
an  order  of  arrest,  which  are  always  granted  ex  parte,  the 
courts  have  uniformly  held  that  the  order  may  properly 
be  granted  on  affidavits  founded  on  information  and 
behef,  where  the  material  facts  are  presumably  not  within 
the  personal  knowledge  of  the  plaintiff,  provided  the 
means  of  information  are  stated.     Union  Bank  v.  Mott, 

9  Abk  Pr.  106 ;  aff'g  S.  C,  8  Id.  150 ;  Peel  v.  Elliott,  7 
Id.  .433 ;  Crandall  v.  Bryan,  5  Id.  162 ;  Whitlock  v.  Roth, 

10  Barh.  78 ;  Smith  v,  Frank,  2  Poht.  626 ;  Matoon  v. 
Eder,  6  Cal  67«    o     .    . 

It  clearly  appears  from  the  motion  papers  that  the 
pretended  assignment  of  Kiernan's  interest  in  the  part- 
nership property  was  not  accompanied  by  an  immediate 
delivery,  and  was  not  followed  by  an  actual  or  continued 
change  of  possession.     On  the  contrary,  it  was  sedulously 
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concealed  from  Kiernan's  partners  in  the  two  firms,  and 
from  the  whole  world.  It  must,  therefore,  be  presumed 
to  be  fraudulent  and  void  as  against  Kiernan's  creditors. 
2  B.  S.  136,  §  5.  .  .  .  Browning  v.  Hart,  6  Barh.  91, 
94.  .  .  .  The  assignment  was  void  against  subsequent 
creditors,  as  well  as  prior  ones.  Dewey  v.  Moyer,  9  JItm, 
473;  aff'd,  72  JV.  T.  70;  aflf'd,  103  U.  S.  301.  The 
change  of  possession  must  be  actual,  not  constructive, 
ajid  continued.  McCarthyy.  McDermott,  10  J)ah/,  450; 
Betz  v.  Conner,  7  Id.  550 ;  Kandall  v.  Parker,  3  Sand/. 
69.  .  .  .  Even  if  the  assignment  had  not  been 
originally  fraudulent,  yet  "being  concealed  or  not  pur- 
sued, by  which  means  creditors  are  drawn  in  to  lend  their 
money,"  it  thereby  became  fraudulent  and  void.  Blenner- 
hassett  v.  Sherman,  105  U.  S.  100,  118;  Hungerfordv. 
Earle,  2  Vern.  (Eng.  Chy.)  261 ;  Hildreth  v.  Sands,  2 
Johns.  Ch.  35;  aff'd,  14  Johns.  493;  Bank  of  United 
States  V.  Housman,  6  Paige^  526  ;  Coates  v.  Gerlaoh,  44 
Penn.  St.  43;  :N'eslin  v.  WeUs,  104  U.  S.  428;  HiUiard  v. 
Cagle,46  Miss.  309  ;  GiU  v.  Griffith,  2  Md.  Ch.  270,  aff'd 
in  court  of  appeals.     ... 

"It  is  not  enough,  in  order  to  support  a  settlement 
against  creditors,  that  it  be  made  for  a  valuable  con- 
sideration. It  must  be  also  lona  fide.  If  it  be  made 
with  intent  to  hinder,  delay  or  defraud  them,  it  is  void  as 
against  them,  although  there  may  be  in  the  strictest 
sense  a  valuable  or  even  an  adequate  consideration." 
Blennerhassett-y.  Sherman,  105  U.  S.  100, 118  ;  Kempner 
v.  Churchill,  8  Wall.  (  U.  S.)  362 ;  Bunn  v.  Ahl,  29  Penn. 
St.d27;  Gregg  v.  Martin,  12  Allen  (Ksiss.)  498;  Eoot 
V.  Reynolds,  32  Vt.  139 ;  Holmes  v.  Penny,  3  ITay  &  J. 
(Eng.  Y.  Chy.)  90 ;  Brady  v.  Briscoe,  2  J.  J  Marsh. 
(Ky.)  212 ;  Bozman  v.  Draughan,  3  Stew.  243  ;  Farmers' 
Bank  v.  Douglass,  11  Smedes  c&  M.  (Miss.)  469 ;  Twyne's 
Case,  3  Coke  Rerp.  80. 

Daniels,  J. — The  action  has  been  brought  by  the 
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plaintiff  as  the  judgment  creditor  of  the  defendant  John 
J.  Kiernan,  to  reach  and  appropriate  equitable  assets  for 
the  payment  of  its  judgment.  The  fact  of  the  recovery 
of  the  judgment,  the  issuing  and  return  unsatisfied  of  an 
execution  upon  it  against  the  property  of  the  judgment 
debtor  to  the  sheriff  of  the  county  in  which  he  resided, 
are  clearly  and  plainly  proved.  So  are  the  facts  that  he 
was  interested  as  a  partner  in  two  different  partnerships, 
and,  before  the  recovery  of  the  judgment,  assigned  his 
interest  in  the  profits  of  the  business  to  the  other  defend- 
ant, Patrick  J.  Gleason.  And  it  was  further  made  to 
appear,  by  the  authenticated  statements  of  the  appealing 
defendants,  that  the  business  of  the  two  firms  was  profit- 
able, and  that  the  judgment  debtor  had  been  paid  from 
time  to  time  upon  his  share  of  the  profits  of  the  business, 
after  the  making  and  delivering  of  the  assignment,  and 
without  any  information  to  his  copartner  of  the  fact  of 
that  assignment.  These  facts,  so  far  as  they  depended  upon 
information  received  from  the  defendants,  could  be  legally 
and  properly  proved  in  that  manner ;  and  they,  together 
with  the  other  facts,  of  which  no  dispute  can  exist  in  that 
case,  were  sufficient  to  entitle  the  plaintiff'  to  an  injunc- 
tion restraining  the  assignee  from  transferring  or  disposing 
of  the  interest  of  the  judgment  debtor  held  by  him  in 
this  manner  until  the  determination  of  the  action.  The 
plaintiff  had  placed  itself,  by  the  proofs,  in  the  situation 
where  it  had  the  right  to  insist  that  the  financial  rela- 
tions of  the  parties  should  not  be  changed  until  a  trial  of 
the  case  could  be  had ;  for  the  fact  that  the  assignor  was 
permitted  to  receive  the  profits  of  the  business,  the  same 
as  though  no  assignment  was  made,  after  it  had  been 
executed  and  delivered,  was  a  circumstance  having  a 
decided  tendency  to  indicate  that  it  was  made  to  hinder, 
delay,  or  defraud  creditors.  The  statement  of  the  con- 
sideration for  which  the  assignment  was  made  also  tends 
to  throw  doubt  upon  its  good  faith.  It  may  turn  out 
upon  the  the  trial  to  be  substantially  sufficient,  but  it  does 
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not  now  so  appear  as  to  justify  the  refusal  of  an  injunc- 
tion ;  and  plaintiff  is  entitled  at  least  to  an  opportunity  to 
test  its  validity,  by  such  proof  as  may  be  accessible, 
although  not  stated  in  any  extended  manner  in  the  affida- 
vits. The  assertion  that  the  debtor  has  real  and  personal 
property  out  of  which  the  judgment  could  be  collected  is 
not  a  defense  to  the  action ;  for  that  has  been  permitted 
by  the  present  as  well  as  the  preceding  statute  to  be  com- 
menced and  prosecuted  to  secure  payment  of  the  judg- 
ment after  an  execution  against  property  issued  to  the 
sheriff  of  the  county  where  the  judgment  debtor  resided 
has  been  returned,  as  it  was  in  this  case,  wholly  unsatis- 
fied. The  law  upon  this  subject  is  contained  in  section 
18Y1  of  the  Code  of  Civil  Procedure,  and  is  subject  to  no 
such  qualification  as  the  defendant  has  claimed  should  be 
attached  to  it  in  this  case.  A  point  somewhat  similar  was 
considered  by  the  chancellor  in  Stoors  v.  Kelsey,  2  Paige, 
418,  where  it  was  held  that  the  debtor  himself  had  his 
remedy  against  the  sheriff,  if  the  execution  was  improp- 
erly returned,  and  cannot  avail  himself  of  the  fact  as  a 
defense  to  the  creditor's  action.  Without  considering 
the  objection  that  certain  portions  of  the  affidavits  are 
made  upon  information  not  obtained  from  either  defend- 
ant, it  is  sufficient,  for  the  present  purposes  of  this  case, 
that  the  facts  upon  which  the  right  to  the  injunction  rest 
were  made  out  in  manner  not  liable  to  this  objection. 
The  case  contained  all  that  can  be  usually  required  for 
this  purpose  under  the  settled  rules  of  practice,  without 
placing  any  reliance  whatever  upon  such  matters  of  fact 
as  had  been  upon  information  derived  from  any  other 
person  or  persons  than  the  defendants  in  the  action. 
The  rights  of  the  defendants  were  all  protected  by  the 
order  allowing  the  injunction  to  be  vacated  in  case  they 
should  give  a  bond,  with  two  sufficient  sureties,  in  the 
sum  of  $6,000,  conditioned  to  pay  the  judgment  in  case 
the  plaintiff  should  prove  to  be  successful  in  the  action. 
This  was  as  small  a  sum  as  the  defendants  could  insist 
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upon  according  to  the  amount  of  the  judgment,  and  the 
order  was  favorable  to  them  in  this  and  all  other  respects 
as  they  had  any  reason  fairly  to  expect,  and  it  should  be 
affirmed,  together  with  $10  costs,  and  also  the  disburse- 
ments. 

Van  Bkunt,  Po  J.,  and  Beady,  J.,  concurred. 


STEVENSON",  Respondent,   v.  NEW  YOEK,  LAKE 
ERIE  &  WESTERN  R.  R.  CO.,  Appellant. 

Supreme  Couet,  First  Department,   General  Term, 

June,  1888. 

§§  3268  et  seq. 
Security  for  costs — right  to,  lost  by  laches. 

The  right  of  a  defendant  to  require  the  plaintiff  to  give  security  for 
.  costs  on  the  ground  that  he  was  at  the  time  of  the  commencement 
of  the  action  a  non-resident,  is  lost  by  failure  to  move  therefor  until 
after  the  service  of  an  answer,  unless  it  appears  affirmatively  from 
the  motion  papers  that  the  defendant  did  not  learn  of  such  non- 
residence  until  after  answering. 

A  plaintiff,  in  order  to  defeat  a  motion  for  security  for  costs,  need  not 
affirmatively  show  that  the  defendant  was  guilty  of  laches;  if  there 
appears  to  be  laches  the  moving  party  is  bound  to  overcome  that 
obstacle  by  presenting  evidence  to  accomplish  that  result  if  it  is  in 
his  power  to  do  so. 

(Decided  Jum  19,  1888.) 

Appeal  by  defendant  from  an  order  made  at  the  New 
York  county  special  term  denying  its  motion  for  an  order 
requiring  the  plaintiff  to  give  security  for  costs. 

The  facts  appear  in  the  opinion. 
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Charles  Steele  (Buchanan  c&  Steele,  attorneys),  for 
defendant-appellant. 

The  defendant's  right  to  security  for  costs  was  abso- 
lute unless  lost  by  laches.  Healy  v.  Twenty-third  St.  R. 
R'Co.,  1  iT.  Y.  Civ.  Pro.  15;  McDonald  v.  Peet,  7  Id. 
200.  .  .  .  The  defendant,  if  free  from  laches,  may 
require  security  at  any  time  during  the  pendency  of  the 
action.  Gedney  v.  Purdy,  47  iV.  Y.  676;  Abbott  v. 
Smith,  8  Row.  Pr.  463.  If,  therefore,  the  application 
was  made  promptly  after  knowledge  of  the  plaintiff's  non- 
residence,  the  defendant  was  entitled  to  the  order. 
Boucher  v.  Pia,  14  Abb.  Pr.  1.  The  order  for  security, 
having  been  made  in  due  course  of  procedure,  is  presumed 
to  have  been  rightly  made.  "  Omnia  ]^rmumuntur  rite 
et  solemniter  esse  acta."  Broom  Leg.  Max.  (8  ed.)  942. 
And  consequently  the  defendant  must  be  presumed  to 
have  moved  promptly.  The  plaintiff  has  the  burden  of 
proof  to  overcome  this  presumption  and  to  show  that 
defendant  was  guilty  of  laches.  Laches  is  negligence. 
Bouv.  Law  Die.  JS'egligenoe  can  never  be  presumed; 
and,  to  make  out  even  a  prima  facie  case,  plaintiff  must 
prove  a  state  of  facts  inconsistent  with  the  exercise  of 
diligence  on  the  part  of  the  defendant.  Hayes  v.  Forty- 
second  St.  E.  E.  Co.,  97  W.  Y.  259 ;  Baulec  v.  K.  Y.  & 
Harlem  E.  E.,  59  Id.  356-366 ;  Wharton  Weg.  (2  ed.)  357, 
§421. 

J.  Edward  Swam^trom,  for  plaintiff-respondent. 

Cited,  in  support  of  contention  that  the  defendant's 
right  to  security  had  been  lost  by  laches :  Buckley  v, 
Gutta  Percha  &  Eubber  Mfg.  Co.,  3  iV.  Y.  Civ.  Pro.  428  • 
"Wice  V.  Commercial  Fire  Ins.  Co.,  2  Abh.  If.  0.  325- 
Broom  Maxims,  319 ;  Weber  v.  Moog,  12  Abh.  If.  C.  108 ; 
Goodrich  v.  Pendleton,  3  Johns.  Ch.  520  ;  Finnern  v.  Hinz, 
11  If.  Y.  St.  Rejp.  890  ;  25  Alb.  L.  J.  9, 10. 

Beady,  J.— The  defendant,  upon  an  affidavit  made  by 
Vol.  XIV.— 25. 
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its  secretary,  Mr.  McDonough,  obtained  an  order,  on 
January  20,  1888,  requiring  the  plaintiff  to  file  security 
for  costs  within  ten  days  after  the  service  of  a  copy 
thereof.  On  February  3  succeeding,  the  plaintiff,  upon 
an  affidavit  that  he  was  a  resident  of  this  county,  obtained 
an  order  to  show  cause  why  the  previous  order  should  not 
be  vacated.  Upon  the  hearing  provided  for  in  the  last 
order,  several  affidavits  were  read  of  conversations  had 
with  the  plaintiff,  during  which  he  admitted  that  he  was 
a  resident  of  Jersey  City,  in  the  State  of  New  Jersey ;  and 
one  affidavit  was  read  in  which  it  was  asserted  that  he 
was  still  a  resident  of  that  State,  which  was  sworn  to  on 
February  7,  of  the  present  year.  No  response  was  made 
to  these  affidavits  by  the  plaintiff ;  and  the  question  of 
fact  as  to  the  residence  would  seem  to  have  been  as 
asserted  by  the  defendant. 

That  question  does  not,  however,  appear  to  have  been 
considered  by  the  learned  justice  in  the  court  below,  and 
his  disposition  of  the  motion  rests  upon  the  laches  of  the 
defendant ;  the  order  to  file  security  for  costs  not  having 
been  obtained  until  after  the  defendant  had  answered.* 
On  that  subject  it  appears  that  the  action  was  commenced 
on  November  25,  1887  ;  that  on  December  14  of  the  same 
year  the  defendant's  attorneys  applied  for  an  extension 
of  the  time  to  serve  an  answer,  which  was  given,  and  the 
answer  was  served  on  January  3,  1888.  It  was  not  until 
January  16  following  that  any  request  was  made  to  file 
security  for  costs.  The  learned  justice  in  the  court  below 
was,  therefore,  right  in  asserting  that  the  order  to  file 


*  The  opinion  of  the  JTirtice  presiding  at  special  term,  filed  February 
28,  1888,  is  as  follows: 

Patterson,  J. — The  order  to  file  security  for  costs  was  not  obtained 
until  after  the  defendant  had  answered,  and  was,  therefore,  too  late. 
The  right  to  have  security  for  costs  may  be  waived  by  delay.  The 
order  must  be  vacated,  but  without  costs  (Buckley  v.  Gutta  Percha  &c. 
mg.  Co.,  3  N.  r.  Civ.  Pro.  428). 
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security  for  costs  was  not  obtained  until  after  the  defend- 
ant had  answered. 

It  does  not  appear,  on  the  part  of  the  defendant,  that 
the  non-residence  of  the  plaintiff,  assuming  the  allegation 
thereof  to  be  true,  was  not  known  to  any  of  its  officers 
prior  to  the  service  of  the  answer,  and  the  omission  to 
prove  that  fact,  if  it  existed,  is  fatal  to  the  appeal  herein. 
There  is  no  doubt  on  the  authorities  which  are  collated  in 
Buckley  v.  Gutta  Percha  &c.  Mfg.  Co.,  3  iV.  T.  Civ.  Pro. 
428,  that  a  motion  for  security  for  costs  must  be  made  at  the 
first  opportunity.  The  learned  justice  deciding  the  case 
cited  said  that  "  the  provisions  of  section  3268,  relating  to 
the  subject,  were  intended  solely  for  the  benefit  of  the 
defendant,"  and  that  the  neglect  to  promptly  avail  him- 
self of  such  benefit  would  be  construed  as  a  waiver ;  and, 
further,  "  that  the  rule  was  too  familiar  to  require  the 
citation  of  authorities."  In  that  case,  as  in  this,  the  order 
for  security  was  not  obtained  until  after  the  answer  had 
been  served.  This  case  was  disposed  of  upon  the  authority 
of  that  adjudication,  and  it  seems  to  be  in  accord  with 
the  established  rules  relating  to  the  subject. 

It  is  supposed  by  the  learned  counsel  for  the  appel- 
lant, that  the  burden  rests  upon  the  plaintiff  to  show 
affirmatively  that  the  defendant  knew  of  the  non-resi- 
dence in  order  to  avail  himself  of  the  doctrine  of  laches ; 
but  this  is  an  erroneous  view.  The  defendant,  having 
been  apparently  guilty  of  laches,  was  bound  to  overcome 
that  obstacle  by  presenting  upon  the  hearing  the  evidence 
to  accomplish  that  result,  if  it  were  in  his  power  to  do  sOo 
The  plaintiff  had  the  right  to  rely  upon  the  insuflftciency 
of  the  application  if  he  chose  to  do  so. 

For  these  reasons  the  order  appealed  from  must  be 
affirmed. 

Va2j  Bsuiirr,  P.  J.,  and  Baktlett,  J.,  concurred. 
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McCULLOCH  ET  AL.,  Appellants,  v.  VIBBARD  et  al., 
Respondents. 

SUPKEME  COUKT,  FlRST  DEPARTMENT,  GeNEEAL  TeKM,  JuNE, 

1888. 
§§  1209,  3228-3230. 

Dismissal  upon  merits — when  should  not  be  granted* — Costs — discretion 
as  to  award  of  in  equitable  action. 

Where,  upon  the  trial  of  an  action,  the  plaintiflEs  offered  no  evidence 
whatever  in  support  of  their  case,  but  permitted  a  dismissal  of  the 
complaint,  the  dismissal  should  not  be  upon  the  merits. 

Where,  upon  the  trial  of  an  action,  the  plaintiffs  refused  to  offer  any 
evidence  whatever  in  support  of  the  complaint,  and  permitted  the 
same  to  be  dismissed,  and  the  whole  trial  was  taken  up  with  con- 
sideration of  a  counter-claim  interposed  by  the  defendant,"  which 
counter-claim  the  plaintiff  defeated,  costs  should  not  be  awarded 
against  the  plaintiff,  and  the  court  on  appeal  will  strike  out  a  provi- 
sion in  the  judgment  awarding  costs  to  the  defendant,  notwithstand- 
ing the  action  is  an  equitable  one  and  the  award  of  costs,  therefore, 
discretionary  with  the  trial  court. 

{Decided  June  19,  1888.) 

Appeal  by  plaintiffs  from  a  judgment  dismissing  their 
complaint  upon  the  merits  and  awarding  costs  of  the 
action  to  the  defendant., 

This  action  was  commenced  in  November,  1875,  by  the 
service  of  a  summons  for  relief  in  the  form  required  by 
the  Code  of  Procedure  and  of  a  complaint  demanding  a 
money  judgment  against  the  defendants  and  equitable 
relief. 

The  answer  of  the  defendants,  beside  denying  sundry 
averments  of  the  plaintiff's  complaint,  set  up  a  counter- 

*See   Estate  of  Rosenfield,  10  iT.  T.  Civ.  Pro.  201. 
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claim.  After  the  joinder  of  issues,  the  plaintiff's  attor- 
neys offered  to  discontinue  the  action  without  costs  in 
favor  of  one  party  as  against  the  other,  for  the  reason,  as 
they  averred,  that  the  defendant  was  insolvent,  and  a 
judgment  against  him  could  not  be  collected.  This  offer 
was  refused,  and  a  trial  was  thereafter  duly  had  before  a 
referee.  At  this  trial,  the  plaintiff  offered  no  evidence 
whatever  in  support  of  the  claim  set  forth  in  the  com- 
plaint, but  permitted  the  action  to  be  dismissed  as  to  it, 
merely  contesting  the  counter-claim  pleaded  in  the  answer. 
The  referee  dismissed  the  complaint  "upon  the  merits," 
and  also  dismissed  the  counter-claim, and  awarded  judgment 
in  favor  of  the  defendants,  Yibbard  and  Fiske,  against  the 
plaintiffs  jointly  and  severally  for  the  costs  of  this  action. 
^rom  the  judgment  entered  upon  this  decision,  the 
plaintiffs  appealed,  on  the  ground  that  the  dismissal  of  the 
complaint  should  not  have  been  upon  the  merits,  and  also 
upon  the  ground  that  the  judgment  should  not  have 
awarded  costs  against  them. 

K  B.  Robinson  and  William  Man  {A.  P.  &  TF. 
Man^  attorneys),  for  plaintiffs-appellants. 

Section  1209  of  the  present  Code  provides  that  a  dis- 
missal of  the  complaint  either  before  or  after  trial  shall 
not  prevent  a  new  action  for  the  same  cause,  unless  the 
final  judgment  expressly  declares,  or  it  appears  by  the 
judgment-roll,  that  it  is  rendered  on  the  merits.  .  .  . 
Such  a  dismissal  as  the  referee  was  entitled  to  make  is 
equivalent  only  to  a  nonsuit  (see  Lomer  v.  Meeker,  35  N. 
y.  361 ;  Briggs  v.  Waldron,  83  Id.  582);  which  has  never 
been  held  to  prevent  plaintiffs  bringing  another  action 
if  the  merits  of  the  claim  were  not  in  fact  passed  upon 
by  the  tribunal,  or  expressly  declared  by  the  judgment 
to  have  been  passed  on.  Wheeler  -y.  Euckman,  51  N.  Y. 
391.  .  .  .  In  an  equity  suit  costs,  when  awarded,  are 
in  the  discretion  of  the  court.  Code  Civ.  Pro.  §  3230. 
Putting  the  case  in  the  most  favorable  light  for  the 
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defendants,  they  have  succeeded  only  as  to  a  part  of  the 
matters  in  litigation,  and  have  failed  as  to  the  rest.  In 
such  a  case,  it  is  well  settled  that  in  an  equitable  action 
costs  are  not  allowed  to  either  party  as  against  the  other. 
Such  an  allowance  is  error,  which  an  appeal  lies  to  cor- 
rect. Law  V.  McDonald,  9  Hun,  23,  and  cases  cited.  .  .  . 
The  discretion  to  be  exercised  by  the  tribunal  awarding 
costs  is  to  be  a  sound  discretion,  and  not  a  mere  arbitrary 
fiat.  The  action  of  the  trial  court  or  referee  in  such  case 
is  reviewable  on  appeal.  Law  v.  McDonald,  9  Hun,  23, 
and  cases  cited  in  opinion,  p.  27. 

Tracy,  Brodhead  <&  Allen,  for  defendants  Yibbard  and 
Fiske,  respondents, 

"  Plaintiffs  rested  their  case  on  the  pleadings,  and 
handed  them  up  to  the  court."  This  was  an  admission  of 
all  the  allegations  of  the  answer.  Brown  v.  Brigkerhoff, 
7  Johns.  Ch.  217.  A  replication  pleaded  does  not  prevent 
such  result.  Wiser  v.  Blachly,  1  Johns.  Ch.  607,  .608.  Since 
rule  43  in  chancery,  the  effect  of  so  resting  a  cause  on  the 
pleadings  is  the  same  as  bringing  the  cause  to  trial  without 
evidence  after  order  to  close  proofs  (Stiles  v.  Burch,  5 
Paige,  134) ;  and  admits  all  the  allegations  of  the  answer 

"so  far  as  it  is  responsive  to  the  bill."     Ih 

There  seems  to  be  nothing  to  prevent  a  plaintiff  so  resting 
his  case  on  the  pleading.  .  .  1  Barb.  Ch.  Pr.  318, 2  Rev. 
ed.  .  .  A  late  decision  of  the  court  of  appeals  states  the 
law  clearly  as  to  the  effect  of  a  dismissal  in  equity  actions 
like  the  present,  when  there  is  no  jury  and  the  evidence 
is  closed,  and  the  parties  rest  upon  it  before  the  tribunal 
which  dismisses.  People  v.  Yilas,  36  A^.  Y.  460.  "  A 
decree  dismissing  the  complaint  unless  made  without  pre- 
judice bars  a  second  suit."  WhaHon  Ev.  §  782,  p.  709 ; 
People  V.  Smith,  51  Barb.  363.  There  has  a  "hearing" 
in  the  present  case  according  to  Barbour  ;  but  even  a  hear- 
ing is  not  essential  to  res  ad  judicata.  Webb  -y.  Buckelew, 
82  N.  Y.  555.    .     .    .    Nor  are  the  merits  less  concluded 
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by  decree  on  the  pleadings  because  there  foUows  an 
assessment  of  damages,  as  in  Martin  v.  Smith,  53  Super. 
(21  J.c&S.)  285.  .  .  .  After  plaintiffs  noticed  the 
cause  for  trial  they  might  have  asked  to  discontmue  the 
cause  of  action  on  the  complaint  or  refused  to  move  the 
case.  But  even  in  equity,  had  they  so  done,  they  would 
not  escape  payment  of  costs.  Danenhover  v.  March,  4 
AU.  Ft.  254;  Palmer  v.  Yan  Doren,  2  Mw.  384;  Scudder 
V.  Gori,  18  Ahh.  Pr.  207. 

Van  Bkunt,  P.  J. — The  referee  erred  in  dismissing  the 
plaintiffs'  complaint  upon  the  merits.  IS'o  evidence  what- 
ever was  offered  by  the  plaintiffs  to  support  the  allega- 
tions contained  in  their  complaint,  which  was  dismissed 
for  the  want  of  proof.  There  was  no  trial  of  the  merits 
of  the  controversy  to  any  greater  extent  than  in  every 
case  where  a  judgment  of  nonsuit  is  entered,  and  conse- 
quently the  complaint  should  not  have  been  dismissed 
upon  the  merits. 

The  referee  also  erred  in  allowing  costs  against  the 
plaintiffs.  The  plaintiffs  refused  to  offer  any  proof  to 
support  the  allegations  of  their  complaint,  and  such  com- 
plaint was  dismissed.  The  whole  of  the  trial  was  taken 
up  with  the  consideration  of  the  counter-claim  contained 
in  the  defendant's  answer,  and  the  referee  decided  against 
them  thereon,  and  allowed  them  costs  against  the  plaint- 
iffs. It  is  true  that  costs,  in  an  action  in  equity,  are 
within  the  discretion  of  the  court,  and  such  discretion 
should  not  legally  be  interfered  with  ;  but  there  does  not 
seem  to  be  any  justice  in  the  plaintiffs'  being  saddled 
with  a  large  bill  of  costs,  the  bulk  of  which  has  been 
incurred  in  their  successful  attempt  to  defeat  the  defend- 
ants' counter-claim. 

The  judgment,  so  far  as  appealed  from,  should  be  modi- 
fied by  striking  out  therefrom  the  words,  "upon  the 
merits,  and  the  costs."    No  costs  of  this  appeal. 

Bbady  and  Daniels,  JJ.,  concurred. 
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Supreme    Court,    First    Department,    General  Term, 
June.  1888. 

§§  14Y1,  3347. 

Sheriff's  certifcate  of  sale — when  recitals  in,  prima  facie  evidence — pre- 
sumptions in  regard  thereto — retrospective  effect  of  amendment  of 
Code  of  Civil  Procedure. 

A  party  claiming  title  under  a  sheriJG^'s  deed  must  show  a  judgment 
and  execution  thereon. 

Prior  to  the  amendment  of  section  1471  of  the  Code  of  Civil  Procedure 
in  1886,  a  recital  in  a  sheriff's  certificate  of  sale  and  in  a  sheriff's 
deed,  showing  that  the  sale  was  had  under  an  execution  duly  issued 
to  the  sheriff  making  the  certificate  and  deed,  was  not  prima  facie 
•evidence  of  the  issuing  of  an  execution  ;  and  where  a  sale  under  exe- 
cution was  had  prior  to  the  passage  of  said  amendment,  such  a 
recital,  not  being  required  by  the  law  then  in  force,  is  not  prima 
facie  evidence,  and  does  not  create  a  presumption  that  execution  has 
been  issued. 

Under  the  Revised  Statutes  a  sheriff's  certificate  of  sale  and  a  sheriff's 
deed  were  not  required  to  set  forth  the  issuing  of  an  execution;  and, 
therefore,  the  recital  in  such  a  certificate  or  deed  that  an  execution 
had  been  issued  was  no  evidence  and  raised  no  presumption  to  that 
effect. 

The  amendment  of  section  1471  of  the  Code  of  Civil  Procedure  in  1886, 
applies  only  to  executions  issued  and  sales  made  after  September  1, 
1887. 

Notwithstanding  the  amendment  of  a  section  of  the  Code  of  Civil  Pro- 
cedure made  subsequent  to  the  enactment  of  section  3347  of  that 
Code,  a  provision  in  the  last  section  that  a  specified  chapter  or  cliap- 
ters  of  the  Code, — e.  g.,  the  chapter  relating  to  the  issuing  of  execu- 
tions and  sales  thereunder,— shall  apply  only  where  process  was  issued 
after  the  date  named  therein,  limits  the  section  as  amended.  The 
amendment  does  not  do  away  with  the  limitation,  but  it  and  section 

-  3347  should  be  read  together  as  though  originally  enacted  at  one 
time. 

{Decided  June  19,  1888.) 
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Submission  of  controversy  without  action  under  sec- 
tion 1279  of  the  Code  of  Civil  Procedure. 

On  March  29,  1888,  plaintiff  entered  into  a  contract 
with  the  defendant  whereby  he  agreed  to  sell  to  the 
defendant  and  the  defendant  agreed  to  purchase  certain 
property  situate  on  the  southerly  side  of  Eighty-first 
street,  in  the  city  of  New  York  for  the  sum  of  $38,000 — 
$3,000  thereof  payable  in  cash  on  the  delivery  of  a  war- 
ranty deed  and  $35,000  by  taking  the  premises  subject  to 
and  assuming  two  mortgages  thereon.  At  the  time  the 
deed  was  to  be  delivered  the  defendant  declined  to  com- 
plete the  contract  for  the  reason  that  the  title  to  an  undi- 
vided fourth  part  thereof  was  defective.  Among  the  con- 
veyances upon  which  plaintiff's  title  to  this  undivided 
fourth  part  rests,  is  a  deed  dated  February  1,  1845,  and 
duly  recorded  in  the  office  of  the  register  of  ]^ew  York 
city  and  county,  made  by  Monmouth  B,  Hart,  late  sheriff 
of  the  said  city  and  county,  to  John  Mullen  for  the 
alleged  consideration  of  $20.  This  deed  recites  that  by 
virtue  of  a  sale  under  an  execution  issued  upon  a  judg- 
ment in  the  supreme  court,  docketed  May  6,  1843,  in 
favor  of  Charles  O'Connor  and  Edmund  S.  Derry  against 
Michael  Mullen  and  another,  the  sheriff  sold  the  interest 
of  the  said  Michael  Mullen  in  and  to  the  premises  in  ques- 
tion, on  October  26,  1843,  to  John  Mullen,  the  highest  bid- 
der, and  purports  to  convey  all  the  interest  Michael  Mul- 
len had  on  the  6th  day  of  May,  1843,  in  and  to  the  undi- 
vided fourth  part  of  the  premises  in  question. 

The  execution  said  to  have  been  issued  in  the  said 
action,  and  by  virtue  of  which  the  sheriff  claims  to  have 
sold  the  property,  is  not  on  file,  and  cannot  be  found. 
There  is  no  evidence  of  its  ever  having  issued,  and  the 
book  in  the  county  clerk's  office  wherein  the  return  of 
executions  is  recorded  does  not  containany  evidence  of  the 
return  of  the  execution  in  question.  No  evidence,  second- 
ary or  otherwise,  excepting  the  recitals  in  said  certificate  of 
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sales  and  said  deed,  is  offered  of  the  issuing  of  the 
execution,  and  no  proof  of  adverse  possession  of  said 
property  is  presented. 

The  parties  submitted  the  question  arising  upon  this 
state  of  facts  to  the  court  for  determination,  and  agreed 
that  judgment  should  be  entered  determining  the  rights 
and  giving  appropriate  relief  in  pursuance  to  said  determ- 
ination without  costs  to  either  party  as  against  the  other. 

Julius  Qoldman^  plaintiff  and  attorney  in  person. 

Assuming  it  to  be  the  law  that  the  recitals  in  the  deed 
of  the  issuing  of  the  execuion  are  not  alone  sufficient 
proof  that  one  was  issued,  yet  the  recital  is  some  evidence 
and  may  be  considered.  Phillips  v.  Schiffer,  64  Barb. 
548.  .  .  .  It  is  always  presumed  that  a  public  officer 
does  his  duty  and  that  his  acts  are  in  the  line  of  his  official 
duty.  Downing  v.  Ruger,  21  Wend.  178.  .  .  .  The 
certificate  of  sale  in  this  case  recites  the  issuing  of  the 
execution,  as  all  certificates  of  sale  do,  and  by  statute 
(2  B.  S.  370,  §  44)  such  certificate  of  sale  is  made  pre- 
sumptive evidence  of  the  facts  therein  contained.  .  .  . 
And  that  the  execution  was  in  due  form  will  be  presumed 
from  the  fact  that  the  law  prescribes  its  form.  Leland  v. 
Cameron,  31  N.  Y.  115. 

Also  cited  in  support  of  contention  that  section  1471 
of  the  Code  of  Civil  Procedure,  as  amended  in  1886,  applies 
to  executions  issued  and  sales  made  before  Sej^tember  1, 
1887:    Morse  v.  Goold,  11  iV^.  Y.  281;  Butler  v.  Palmer, 

1  Hill,  324;  Matter  of  Palmer,  40  JST.  Z.  561 ;  Grover  v. 
Coon,  1  Id.  536 ;  People  v.  Supervisors,  65  Id.  300  ;  People 
ex  Tel.  Collins  v.  Spicer,  99  Id.  225  ;  Bellinger  v.  Shafer, 

2  Sand.  Ch.  293 ;  Kip  v.  Hirsch,  103  iV^.  Y.  566. 

Ja^db  Steinhardt,  for  defendant. 

A  party  claiming  title  under  a  sheriffs  deed  must  show 
a  judgment  and  an  execution  issued  thereon  authorizing 
the  same.     The  recital  in  the  certificate  of  sale  is  no 
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evidence  of  execution.  Anderson  v.  James,  4  Roht.  37 ; 
Phillips  V.  Schiffer,  64  Barb.  556.  In  Leland  t',  Cameron, 
31  iT.  Y.  115-121,  it  was  held  that:  "It  was  necessary 
first  to  show  that  an  execution  was  issued  to  the  sheriff." 
.  .  .  "  A  law  is  never  to  have  retroactive  effect  unless 
its  express  letter  or  clearly  manifested  intention  requires 
that  it  should  have  such  effect.  If  all  its  language  can  be 
satisfied  by  giving  it  prospective  operation,  it  should  have 
such  operation  only."  '^qw  Tork  &  Oswego  M.  E.  R. 
Co.  -y.  Yan  Horn,  57  JV.  Y.  477,  478,  and  cases  cited; 
Williams  v.  City  of  Oswego,  25  Tlun,  38 ;  Frasier  v.  Town 
of  Tompkins,  30  Id.  170.  An  amendment  has  no  more 
retroactive  effect  than  an  original  act  upon  the  same 
subject.  Benton  v.  "Wickwire,  54  iY  Y.  226 ;  Carpentej* 
V.  Shimer,  24  Hun,  464;  Matter  of  Peugnet,  67  iT.  Y. 
444;  Goillotel  v.  Mayor,  &c.  of  N.  Y.,  87  Id.  441; 
Brinkerhoff  v.  Bostwick,  34  Hun,  357;  Moore -y.  Mausert, 
49  N.  Y.  332.  The  language  of  the  amendment  by  said 
chapter  637  of  the  Laws  of  1886,  viz.,  after  the  same  shall 
have  heen  recorded  ...  it  shall  he  presumptive  evi- 
dence, &c.,  was  commented  on  in  Kip  v.  Hirsh,  103  iY  Y. 
572,  as  evidencing  an  intent  not  to  act  retrospectively. 

Yan  Brunt,  P.  J.— On  March  29,  1888,  the  plaintiff 
entered  into  a  contract  with  one  Carrie  S.  Kennedy, 
whereby  he  agreed  to  sell  certain  premises,  in  the  city  of 
New  York,  for  a  certain  price  therein  mentioned,  the 
deed  for  which  was  to  be  delivered  on  or  before  the  28th 
day  of  April,  1888.  The  purchaser  declined  to  complete 
the  contract,  and  rejected  the  title  to  th^  property,  for 
the  following  reasons :  From  1835  to  1839  the  title  to  the 
property  was  in  one  Joseph  Alexander.  By  deed  dated 
December  6, 1839,  recorded  June  20, 1840,  Alexander  and 
wife  conveyed  to  one  Michael  Mullen  one  undivided  fourth 
part  of  the  property  in  question,  together  Avith  other 
property.  On  May  6,  1843,  a  judgment  was  docketed  in 
the  supreme  court  in  favor  of  Charles  E.  O'Connor  and 
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Edmund  S.  Derry  against  the  said  Michael  Mullen  and 
another.  Thereafter  an  execution  is  said  to  have  been 
issued  to  the  sheriff  of  the  city  and  county  of  New  York, 
by  virtue  of  which  said  sheriff  purported  to  sell  the 
interest  of  said  Michael  Mullen  in  and  to  said  property. 
The  sheriff  filed  his  certificate  of  sale  in  November,  1843, 
as  required  by  law,  which  certificate  recited  the  issuing  to 
him  of  an  execution  on  said  judgment,  and  a  sale  of  the 
premises  in  question  thereunder  on  the  26th  of  October, 
1843,  to  John  MuUen,  and  subsequently  a  conveyance  was 
executed  and  delivered  by  the  sheriff  to  the  said  John 
Mullen,  dated  February  1,  1845,  and  recorded  August  28, 
l'*48;  which  deed  recites  that  by  virtue  of  a  sale,  under 
an  execution  issued  upon  a  judgment  in  the  supreme  court 
docketed  May  6,  1843,  in  favor  of  Charles  O'Connor  and 
Edmund  S.  Derry  against  Michael  Mullen  and  another, 
the  sheriff  sold  the  interest  of  the  said  Michael  Mullen  in 
and  to  the  premises  in-  question  on  October  26,  1843,  to 
John  Mullen,  the  highest  bidder;  and  conveys  all  the 
interest  Michael  Mullen  had  on  the  6th  day  of  May,  1843, 
or  at  any  time  afterwards,  in  and  to  the  one  undivided 
fourth  part  of  the  premises  in  question.  John  Mullen 
subsequently,  on  May  9,  1843,  sold  the  property  in  ques- 
tion, and  the  title  comes  through  him.  The  execution 
said  to  have  been  issued  in  the  said  action,  and  by  virtue 
of  which  the  sheriff  claims  to  have  sold  the  property,  is 
not  on  file,  and  cannot  be  found.  There  is  no  evidence 
of  its  ever  having  issued,  and  the  book  in  the  county 
clerk's  office  wherein  the  return  of  execution  is  recorded 
does  not  contain  any  evidence  of  the  return  of  the  execu- 
tion in  question.  No  evidence,  secondary  or  otherwise, 
excepting  the  recitals  in  the  certificate  of  sale  and  said 
deed,  is  offered  of  the  issuing  of  the  execution,  and  no 
proof  of  adverse  possession  of  said  property  is  presented. 
Upon  this  state  of  facts  the  plaintiff  claims  judgment 
against  the  defendant,  decreeing  the  specific  performance 
of  the  agreement  of  sale  and  purchase  of  said  real  estate. 
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It  seems  to  be  settled  that  the  party  claiming  title 
under  a  sheriff's  deed  must  show  a  judgment,  and  execu- 
tion issued  thereon.  Anderson  v.  James,  4  Bobt.  37 ; 
Phniips  V.  Schiffer,  64  Ba/rh.  556 ;  Leland  v.  Cameron, 
31  i\r.  T.  115-121. 

This  is  conceded  upon  jthe  part  of  the  plaintiff,  but  it 
is  claimed  that  the  recitals  in  the  deed  and  the  certificate 
of  sale  are  jprima  facie  evidence  of  the  issuing  of  the 
execution.  That  the  recitals  in  the  deed  are  not  evidence 
of  the  issuance  of  the  execution  seems  to  be  recognized  by 
the  case  of  Phillips  v.  Schiffer,  supra.  In  that  case,  it 
was  true  that  the  execution  was  not  produced,  but  the 
issuance  was  proved,  and  evidence  was  given  showing 
that  the  sheriff  acted  under  its  authority.  The  recitals  in 
the  certificate  of  sale  do  not  seem  to  be  of  any  greater 
dignity  in  respect  to  the  issuance  of  the  execution  than 
the  recitals  in  the  deed.  It  is  claimed  that  the  certificate 
of  sale  reciting  the  issuance  of  the  execution  is  made  pre- 
sumptive evidence  of  the  facts  therein  contained  by  §  44, 
2  R.  8.  370.  That  section  provides  that  "  such  original 
certificate,  upon  being  proved  or  acknowledged  in  a  man- 
ner required  by  law  to  entitle  deeds  to  be  recorded,  or  a 
copy  of  such  original,  duly  certified  by  the  clerk  in  whose 
ofllce  such  origmal  is  filed,  shall  be  received  as  presumptive 
evidence  of  the  facts  therein  contained."  This  language,  by 
itself,  would  seem  to  sustain  the  contention  of  the  plaint- 
iff. But  when  read  in  connection  with  section  42,  which 
prescribes  what  such  certificate  shall  contain,  it  is  found 
that  there  is  no  reference  whatever  made  to  the  execution 
under  which  the  sale  is  made.  The  provision  is  that  the 
certificate  shall  contain — First,  an  accurate  description  of 
the  premises  sold ;  second,  the  price  bid  for  each  distinct 
piece  or  parcel;  third,  the  whole  consideration  money 
paid ;  fourth,  the  time  when  such  sale  shaU  become  abso- 
lute, and  the  purchaser  will  be  entitled  to  a  conveyance 
pursuant  to  law.  It  is  to  these  facts  undoubtedly  that 
the  provisions  of  section  44  apply,  and  their  recital  in  the 
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certificate  must  be  received  as  presumptive  evidence 
tliereof.  But  as  to  facts  which  are  not  necessarily  con- 
tained in  the  certificate  the  provisions  of  the  section  can- 
not apply.  If  there  had  been  any  proof  whatever  that 
an  execution  had  been  issued,  and  a  sale  made  there- 
under, that  the  execution  was  in  due  form  will  be  pre- 
sumed from  the  fact  that  the  law  prescribes  its  form. 
But  where  there  is  no  evidence  of  the  existence  of  the 
execution  at  all,  this  rule  has  nothing  to  which  it  can 
attach. 

Neither  can  the  issuing  of  an  execution  be  presumed 
from  the  fact  that  the  sheriff  having  made  a  sale  osten- 
sibly under  an  execution,  there  is  a  presumption  that  the 
sheriff  must  have  had  an  execution  or  he  would  not  have 
made  the  sale.  This  presumption  seems  to  be  in  direct 
conflict  with  the  rule  laid  down  that  the  recitals  in  the 
deed  form  no  evidence  of  the  fact  that  an  execution  has 
been  issued.  The  plaintiff  claims  that  under  section  14T1 
of  the  Code,  as  amended  in  1886,  he  is  entitled  to  have 
the  deed  received  as  presumptive  evidence  of  the  facts 
therein  stated.  It  does  not  seem  that  this  contention 
can  be  sustained,  because  the  deed  herein  was  executed 
long  prior  to  the  passage  of  the  section  in  question,  or  of 
its  amendment,  and  by  section  3347,  chapter  13,  of  which 
section  1471  is  a  part,  applies  only  to  executions  issued  and 
sales  made  after  September  1,  1887.  It  is  true  that  the 
amendment  of  1886  was  passed  subsequent  to  the  enact- 
ment of  section  3347  of  the  Code.  But  that  part  not 
having  been  amended,  and  by  express  enactment  apply- 
ing only  to  executions  issued  and  sales  made  after  Sep- 
tember, 1887,  because  the  legislation  limiting  the  opera- 
tion of  the  chapter  has  not  been  repealed,  it  cannot  be 
held  that  the  amendment  has  done  away  with  the  clause 
of  limitation.  It  is  a  familiar  rule  in  the  construction  of 
amended  statutes  that  the  statute  and  its  amendment 
should  be  read  together,  as  though  originally  enacted  at 
one  time.     The  legislature,  in  their  enactment  in  refer- 
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ence  to  chapter  13,  were  amending  provisions  which  were 
to  apply  only  to  executions  issued  after  this  date ;  and 
the  hmitation  in  section  3347,  as  to  the  operation  of 
chapter  13^  had  precisely  the  same  effect  as  though  it  had 
been  incorporated  in  the  chapter  itseli 

Under  tl;ese  circumstances,  we  think  that  no  such 
title  ha£  been  presented  as  justifies  the  court  in  decreeing 
a  specific  performance,  and  judgment  should  be  rendered 
for  defendant,  with  costs. 

Baetlett  and  Daniels,  JJ.,  concurred. 


MATTHEWS,  Lanblokd,  Appellant,  v.  MATTHEWS, 

AND  Another,  Tenants,  Eespondents. 

Supreme  Cotjrt,  Third   Department,  General  Term, 
May,  1888. 

§3265. 

Costs — order  awa/rding  should  he  affirmed  where  it  does  not  appear  what 
items  were  objected  to. 

Where  the  right  of  a  party  to  costs  is  not  disputed,  but  an  appeal 
from  an  order  awarding  costs  is  taken  on  the  ground  that  an 
improper  amount  is  allowed,  and  it  does  not  appear  what  items  were 
allowed  as  costs  nor  what  items  were  objected  to,  the  appellate 
court  will  not  examine  the  bill  of  costs  for  the  purpose  of  ascer- 
taining whether  any  items  were  improperly  taxed.* 

To  authorize  a  review  of  a  taxation  or  relaxation  of  costs,  the  items 
of  costs  allowed  and  the  objections  made,  should  appear  from  the 

*  To  same  effect,  Matthews  v.  Mattson,  3  N.  Y.  Civ.  Pro.  157.  See 
also  Comly  v.  Mayer,  1  N.  T.  Civ.  Pro.  306;  Varian  v.  Wheeler,  9  Id'. 
421. 
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papers,  and  an  appellate  court  will  afllrm  the  taxation  where  such 
facts  do  not  appear. 
{Decided  May  18,  1888.) 

Appeal  from  final  order  in    summary  proceedings 

made  by  the  county  judge  of  Clinton  county, 

> 

This  is  a  summary  proceeding  brought  by  the  owner 
of  real  property  to  recover  possession  thereof,  commenced' 
by  the  filing  of  a  petition  and  the  issuing  of  a  precept  on 
July  28,  1887.  On  August  1,  issue  was  joined  by  the 
service  of  an  answer ;  thereafter  trial  was  had  upon  the 
issue  thereby  joined,  which,  on  September  12, 18 87,  result- 
ed in  a  final  order  denying  the  prayer  of  the  petitioner 
and  awarding  the  sum  of  $33.18  costs  to  the  tenant ;  the 
landlord  thereafter  duly  appealed  from  so  much  of  said 
final  order  as  awarded  said  costs. 

A.  W.  Boynton,  for  landlord,  appellant. 

F.  A.  Rowe,  for  tenant,  respondent. 

Learned,  P.  J. — Proceedings  were  taken  before  the 
county  judge  to  remove  the  defendants,  as  holding  over 
beyond  their  term  certain  premises  belonging  to  plaintiff. 
The  prayer  of  the  petitioner  was  denied,  and  $33.18  was 
awarded  as  costs  to  defendants.  The  plaintiff  appeals 
from  so  much  of  the  order  as  awards  the  sum  of  costs.  It 
is  not  disputed  that  defendants  were  entitled  to  some 
costs.  The  question  is  whether  they  were  entitled  to  the 
amount  given.  We  have  nothing  in  the  papers  to  show 
what  items  were  allowed.  An  aflfidavit  showing  the  at- 
tendance of  certain  witnesses  is  in  the  papers.  But  we 
do  not  know  whether  the  learned  judge  allowed  for  the 
attendance  of  these  witnesses  ;  and,  if  so,  how  much,  or 
whether  he  allowed  a  certain  amount  as  costs  other  than 
disbursements.  "We  are,  therefore,  asked  to  tax  these  costs ; 
not  to  correct  an  error  of  the  learned  county  judge  in  his 
taxation. 
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It  should  appear  in  the  papers,  either  by  the  original 
taxation  or  by  a  retaxation,  just  what  items  were  allowed 
by  the  county  Judge,  and  what  objections  were  made  by 
the  plaintiff.  We  cannot  correct  any  errors  when  we  are 
not  informed  what  they  are. 

Order  affirmed,  with  $10  costs,  and  printing  disburse- 
ments. 

Landon  and  Ingalls,  J.  J.,  concurred. 


McAllister,  Respondent,  v.  BAILEY,  and  Another, 
Appellants. 

SUPEEME     COUET,     ThIED     DePAETMENT,     GeNEEAL     TeEM, 

May,  1888. 
§§  635  et  seq. 

Attachment — what  property  subject  to — what  does  not  amount  to  a  volun- 
tary delivery  to  sheriff. 

A  sheriff  cannot,  by  virtue  of  an  attachment,  levy  upon  money  real- 
ized by  an  assignee  of  property  of  the  attachment  debtors,  upon  a 
sale  thereof. 

Where,  at  the  time  that  a  sheriff  seeks  to  levy  an  attachment  upon 
money  claimed  to  belong  to  the  debtor  therein,  the  party  having 
possession  of  the  money  and  to  whom  it  belongs  exposes  it  the  offi- 
cer, saying,  "there  is  the  money,"  but  forbidding  him  to  take  the 
same,  there  is  not  such  voluntary  delivery  to  the  sheriff  as  will 
relieve  him  from  liability  for  taking  the  money. 

There  can  be  and  is  no  levy  upon  money  under  an  attachment  until  the 
officer  executing  the  writ  takes  the  money  into  his  custody. 

(Decided  May,  1888.) 

Appeal  by  defendants  from  a  judgment  entered  in 
favor  of  the  plaintiff  after  a  trial  at  the  St.  Lawrence  cir- 

Vol.  XIV.— 26. 
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cuit,  and  from  an  order  denying  a  motion  made  by  them 
for  a  new  trial  on  the  minutes. 

This  action  was  brought  t«  recover  damages  for  the 
alleged  taking  and  conversion  by  the  defendant  Bailey  as 
sheriff  of  St.  LaAvrence  county  and  the  defendant,  Smith, 
as  under-sheriff,  of  $7,194.64  in  cash,  belonging,  to  the 
plaintiff. 

Other  facts  are  stated  in  the  opinion. 

Vasco  P.  Abbott  {Chamherlain  <&  Hale^  attorneys), 
for  defendants-appellants. 

The  proceeds  in  the  plaintiff's  hands  were  not  attacha- 
ble, and  no  lien  was  created  thereon  by  the  service  of  the 
warrant  of  attachment.  Lawrence  •y.  Bank  of  Republic, 
35  iV.  Y.  320 ;  Thurber  v.  Blanck,  50  Id.  80,  85 ;  Castle 
V.  Lewis,  78 /<^.  131,  136.      .... 

The  payment  or  delivery  of  the  funds  was  voluntary, 
and  hence,  this  action  would  not  lie  to  recover  it  back. 
Peyser  ^).  Mayor,  70  N.  r".497,  500  ;  Quincy  v.  White,  63 
N.  Y.  370,  375,  376 ;  Greentree  v.  Rosenstock,  61  N.  Y. 
583,  593;  Wright  v.  Cabot,  89  N.  Y.  570,  576;  K  Y.  & 
H.  R.  R.  Co.  V.  Marsh,  12  N.  Y.  308,  311.  Windbeil  v. 
Carroll,  IQJTun.  101;  per  Learned,  P.  J.;  Roy  v.  Baucus,  43 
Barh.  310 ;  Mowatt  v.  Wright,  1  Wend.  355,  363,  364 ; 
Sprague  v.  Birdsall,  2  Coio.  419.  .  .  .  The  verbal  contest 
accompanying  the  delivery  did  not  preserve  the  right  to 
claim  trespass  or  conversion.  Fleetwood  v.  New  York,  2 
Sand.  475,  480,  481 ;  Forrest  v.  Mayor,  13  Ahh.  Pr.  350, 
355 ;  Flower  v.  Lance,  59  N.  Y.  603,  610. 

M.  B.Johnson  {Chamberlain  cfe  Hale,  attorneys),  for 
defendants-appellants. 

Cited,  in  support  of  contention  that  whenever  a  party 
who  has  an  opportunity  to  plead  or  avail  himself  of  a 
legal  defense, pays  the  money  though  under  protest  he  can- 
not recover  it  back :  Fleetwood  v.  City  of  New  York,  2 
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Sandf.  475 ;  Rogers  v.  Greenbush,  58  Me.  391 ;  Benson  v. 
Moore,  7  Oush.  (U.  S.)  125,  and  the  cases  cited  therein; 
Regan  v.  Baldwin,  126  Mass.  485 ;  Dictum  of  court  in 
Preston  v.  Boston,  2  Pick  {Mass.)  13,  14 ;  Peebles  v.  City 
of  Pittsburg,  101  Penn.  304;  Railroad -y.  Commissioners, 
98  U.  S.  541  (Opinion  by  Waite,  Ch.  J.);  Awaht  v.  Eutaw 
Bldg.  Assn.,  34  Md.  435  ;  Lester  v.  Mayor  of  Baltimore, 
29  Id.  415  Clarke  v.  Dutcher,  9  Cow.  674;  Knibbs  v.  Hall, 
1  i:sp.  JSr.  P.  83 ;  Brown  v.  McKinnely,  Id.  279 ;  Marriot 
V.  Hampton,  2  Id.  546 ;  Fake  v.  Wing,  7  Mil.  159 ;  Mowatt 
V.  Wright,  1  Wend.  356 ;  Hamlet  v.  Richardson,  9  Bing. 
644  (Eng.  C.  P). 

K  II.  Neary.,  for  plaintiff -respondent. 

Plaintiff's  possession  of  the  money  was  enough  to  sus- 
tain the  action  as  against  these  defendants.  Wheeler  -y. 
Lawson,  103  N.  Y.  40  ;  Stowell  v.  Otis,  71  Id.  36 ;  Hen- 
dricks '0.  Decker,  35  Barb.  298.  The  plaintiff,  as  owner  of 
the  money  in  question,  which  he  obtained  on  a  sale  of  the 
property  assigned  to  him  by  Stinson  &  Rutherford,  was 
entitled  to  recover  against  defendants  on  their  levying  on 
and  taking  the  same  from  his  possession.  See  cases  cited 
sujpra  ;  also  Hoagland  v.  Trask,  48  N.  Y.  686.  The  act 
of  the  sheriff  in  levying  on  the  money  in  question,  and  of 
his  under-sheriff  in  taking  it  away,  was  a  conversion  of 
the  same.  Waterbury  v.  Westervelt,  9  N.  Y.  598;  Rey- 
nolds v.  Shuler,  5  Cmjo.  323 ;  Hassfeldt  v.  Dill,  26  All.  L. 
J,  315;  Waid  v.  Gaylord,  1  Hun,  607;  Knapp  i).  Smith,  27 
N.  Y.  277;  Connah  v.  Hale,  23  Wend.  462;  Phillips  v. 
Hall,  8  Wend.  610 

The  sheriff  had  no  right  to  levy  on  or  take  the  money 
in  question — it  being  money  which  plaintiff  obtained  on 
a  sale  by  him  of  the  property  assigned  to  him  by  Stinson 
and  Rutherford.  Lawrence  v.  Bank  of  the  Republic,  35 
N.  r.  320;  Lanning  v.  Streeter,  57  Ba/rb.  33 ;  Matter  of 
True,  4  All.  N.  G.  90. 

Landon,  J. — The  sheriff,  the  defendant  Bailey,  had  an 
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attachment  against  the  property  of  Stimson  &  Ruther- 
ford, issued  upon  the  ground  that  they  had  assigned  and 
disposed  of  their  property  to  defraud  their  creditors. 
They  had  made  a  general  assignment  for  the  benefit  of 
their  creditors  to  the  plaintiff.  Tlie  plaintiff,  as  assignee? 
sold  the  assigned  property,  and  reahzed  from  it  $7,194.64. 
The  sheriff  thereafter,  and  on  October  18,  1886,  attempted 
to  levy  upon  this  money  by  virtue  of  the  attachment. 
He  served  a  copy  of  the  attachment  upon  the  plaintiff, 
and  a  notice  in  writing,  stating,  among  other  things,  "  that 
I  hereby  attach  all  the  moneys  and  other  proceeds  which 
have  come  to  your  hands  by  reason  of  the  sale  "  of  the 
assigned  property,  and  requiring  the  plaintiff  to  furnish 
him  with  a  certificate  of  the  amount.  The  plaintiff, 
within  a  few  days,  furnished  the  sheriff  with  a  certificate 
"  that,  at  the  time  of  the  attachment  by  you  of  all  the 
moneys  and  other  proceeds  which  have  come  to  my 
hands,  ...  as  stated  in  the  notice  of  such  attach- 
ment, I  had  no  moneys  or  property  belonging  to  the 
defendants  in  my  possession  or  under  my  control,  and  have 
none  since  that  time.  And  I  further  state  that  the 
amount  of  money  so  levied  upon  by  you  is  $7,197.64,  and 
the  same  is  to  my  credit  in  the  Bank  of  Gouverneur ; 
that  a  bank-book  was  given  to  me,  which  you  attached  ; 
that  I  object  to  your  attaching  the  same,  and  demand  an 
immediate  surrender  to  me  of  said  money  and  bank-book, 
on  the  ground  that  I  am  the  owner  of  the  same,  and  said 
money  came  into  my  hands  for  property  sold  by  me  as 
assignee  of  Stimson  &  Rutherford,  and  belonged  to  me 
as  such  assignee."  On  November  1,  1886,  the  deputy- 
sheriff,  the  defendant  Smith,  with  whom  the  sheriff  had 
left  the  further  charge  of  the  attachment,  asked  the  plaint- 
iff what  he  was  going  to  do  about  the  money.  The 
plaintiff  thereupon  went  to  the  bank,  and  obtained  the 
money,  and  returned  to  the  store,  where  the  deputy- 
sheriff  was,  laid  the  money  upon  the  desk,  and  said, 
"  There  is  the  money,  $7,197.64 ; "  and  forbade  him  to 
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take  it.  The  deputy-sheriif  did  take  it  under  the  attach- 
ment.    Thereupon  this  action  was  brought. 

It  is  conceded  by  the  respective  counsel  that  the  sheriff 
could  not,  by  virtue  of  the  attachment,  levy  upon  the 
money  which  the  plaintiff  realized  from  the  sale  of  the 
assigned  property  of  the  attachment  debtors  (Lawrence 
V.  Bank,  35  iV.  Y.  320  ;  Thurber  v.  Blanck,  50  Id.  80 ; 
Castle  v.  Lewis,  78  Id.  134,  136).  The  sheriff  seized, 
under  the  attachment,  money  of  which  the  attachment 
debtors  never  had  the  legal  title,  and  of  which  the  plaint- 
iff had  the  sole  legal  title.  Unless,  therefore,  the  plaint- 
iff voluntary  turned  over  the  money  to  the  officer,  there 
is  no  defense  to  this  action.  There  was  no  levy  made 
until  the  deputy-sheriff  took  the  money  into  his  custody 
(Anthony  v.  Wood,  6  JV.  T.  Civ.  Pro.  164).  The  plaintiff 
did  not  deliver  the  money  to  the  deputy-sheriff.  Cases  of 
payment  of  money  under  protest  do  not  apply.  There  the 
person  paying  delivers  the  money  to  the  person  demanding 
payment.  Here  the  money  was  exposed  to  the  officer,  and 
he  was  forbidden  to  take  it.  If  he  took  it,  he  violated 
the  plaintiff's  possession  and  his  direction.  The  money 
was  seized  by  the  officer,  not  paid  to  him  by  the  plaintiff. 
There  was  no  dispute  about  the  facts,  and  the  court 
properly  directed  a  verdict. 

The  judgment  should  be  aflBlrmed,  with  costs. 

Learned,  P.  J.,  and  Ingalls,  J.,  concurred. 
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POPE  '0.  NEGUS. 

Supreme  Court,  First  Department,  New  York  County, 
Special  Term,  July,  1888. 

§426. 

Service  of  process — wJien  irregular,  because  made  upon  non-resident  while 
attending  court  as  a  witness. 

A  resident  of  anotlier  State  who  has  in  good  faith  come  into  this  State 
to  give  evidence  as  a  witness  in  a  case  here,  is  exempt  from  the  ser- 
vice of  a  summons  in  a  civil  action  against  him  while  in  attendance, 
and  for  a  reasonable  time  thereafter  in  which  to  return,  and  his 
remaining  within  the  jurisdiction  for  two  or  three  hours  after  the 
case  in  which  he  was  to  testify  was  adjourned,  but  during  the  time 
that  the  court  was  in  session,  does  not  work  a  forfeiture  of  that 
privilege,  in  the  absence  of  evidence  that  he  had  personal  knowledge 
that  his  attendance  would  not  be  required. 

Person  «.  Grier  (66  N.  Y.  124),  Matthews  v.  Tufts  (87  Id.  568),  Brown 
V  Sleeman  (12  iV.  F.  av.  Pro.  20),  followed. 

(Decided  July  9,  1888.) 

Motion  by  defendant  to  set  aside  service  of  a  summons 
and  complaint  as  irregular  and  invalid  for  the  reason  that 
he  was  at  the  time  of  such  service  a  non-resident  in  this 
State  solely  for  the  purpose  of  attending  court  as  a  wit- 
ness. 

The  summons  and  complaint  herein  were  served  on 
the  defendant  on  June  15,  1888,  at  No.  100  Chambers 
street,  in  the  City  of  New  York.  The  affidavit  upon 
which  this  motion  \v"as  made  states  that  at  that  time  he 
bad  been  duly  subpoenaed  to  attend  a  trial  in  the  court 
of  common  pleas  before  Mr.  Justice  J.  F.  Daly,  and 
also  the  trial  of  a  case  in  the  supreme  court  before  Mr. 
Justice  O'Brien  ;  that  he  resided  in  New  Jersey,  and  had 
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come  here  in  obedience  to  subpoenas  in  said  cases,  and  was 
here  in  attendance  thereon  as  a  witness. 

The  answering  affidavit  of  the  plaintiff  stated  that  the 
summons  was  served  upon  the  defendant  between  2 
and  2:30  P.  M.  in  the  office  of  a  hardware  dealer,  at  the 
number  above  stated ;  that  when,  served  he  was  in  the 
said  office  with  his  hat  and  coat  off,  fanning  himself ;  that 
it  had  been  agreed  on  June  14  that  the  action  in  the 
supreme  court  should  be  adjourned  for  one  week,  and 
that  it  was  so  adjourned  on  the  call  of  the  calendar,  and 
that  the  case  in  the  court  of  common  pleas  was  number 
1 1  on  the  day  calendar,  and  it  was  well  known  that 
the  case  would  not  be  ready  for  trial.  Other  facts  appear 
in  the  opinion. 

Edward  C.  Christie,  for  defendant  and  motion. 

Arthur  Furher,  for  plaintiff^  opposed. 

O'Brien,  J.— The  cases  of  Person  v.  Grier  {QQ  N.  Y. 
124),  Mathews  V.  Tufts  (87 iV.  Y.  568),  and  Browne.  Slee- 
man  (12  K.  Y.  Civ.  Pro.  20),  are  conclusive,  and  settle 
the  rule  in  this  State  to  be,  that  a  resident  of  another 
State  who  has  in  good  faith  come  into  this  State  to  give 
evidence  as  a  w^itness  in  a  cause  here,  is  exempt  from  ser- 
vice of  a  summons  in  a  civil  action  against  him  while  in 
attendance,  and  for  a  reasonable  time  thereafter  in  which 
to  return  (See  also  Sherman  v.  Dundlach  {Minn.  '87),  24 
Jiep.  335). 

The  affidavit  herein  shows,  and  there  appears  to  be  no 
contention  as  to  the  fact  of  the  person  served  having 
come  from  another  State  for  the  purpose  of  attendmg 
court  as  a  witness,  and  on  the  day  when  the  cases  in 
which  he  was  to  appear  as  a  witness  were  on  the  day 
calendar,  and  at  about  half-past  two  o'clock  of  that  day 
he  was  served  with  the  summons  which  is  herein  sought 
to  be  set  aside.     It  is  contended,  notwithstanding  the 
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rule  of  law  entitling  the  witness  to  his  privilege  of  ex- 
emption from  service  of  process,  that  his  delay  within 
the  jurisdiction  for  two  or  three  hours  worked  a  forfeiture 
of  this  privilege.  This,  therefore,  presents  a  question  as  to 
whether  the  time  spent  by  the  witness  within  the  jurisdic- 
tion was  such  an  unreasonable  length  of  time  as  to  work  a 
forfeiture  of  the  privilege.  It  is  claimed  that  the  cases  were 
adjourned,  upon  the  call  of  the  calendar,  to  other  dates, 
but  there  is  nothing  to  show  that  the  witness  had  personal 
knowledge  that  his  attendance  would  not  be  required 
during  the  day;  and  I  think  it  can  hardly  be  claimed  that 
the  remaining  within  the  jurisdiction  during  the  time 
that  the  court  was  in  session  and  up  to  the  time  of 
its  usual  adjournment  at  four  o'clock,  was  such  an  un- 
reasonable delay  as  to  prevent  his  claiming  the  privilege 
of  exemption. 

The  motion  should,  therefore,  be  granted,  without 
costs. 


In  ee  Peobate  of    the    last  Will  and    Testament  of 
EBENEZER  C.  CAMPBELL. 

ELACK  ET  AL.,    Contestants,   Appellants  ;  ROBERT- 
SON, Proponent,  Respondent. 

SUPEEME  COUET,  ThIED  DEPARTMENT,  GeNERAL  TeEM,  MaY, 

1888. 
§§  2558,  .2585,  2588,  2589. 

Probate  of  v)Ml — trial  after  reversal  of  surrogate's  decree 
refimng — decree,  Tww  entered. 

Where  a  surrogate's  decree  refusing  probate  to  a  will  is  reversed  on 
appeal  and  issues  are  settled  in  the  order  of  reversal  and  directed  to 
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be  tried  before  a  jury  at  a  circuit  of  the  supreme  court,  the  circuit 
court  before  which  the  issues  are  tried  should  certify  the  verdict  to 
the  Surrogate,  and  action  thereon  should  be  had  by  that  oflBcer;  and 
an  order  made  by  the  circuit  court  for  judgment  and  costs  upon  the 
verdict  is  irregularly  granted,  and  should  be  reversed  on  appeal 
therefrom. 

In  such  a  case,  the  matter  of  awarding  costs  rests  with  the  surrogate 
unless  the  appellate  court  has  acted  when  deciding  the  appeal. 

Where  a  decree  of  a  surrogate  refusing  to  admit  a  will  to  probate  is 
reversed  by  the  supreme  court,  the  granting  of  costs  of  the  appeal 
is  with  the  general  term  which  heard  the  appeal;  and  the  manner  in 
which  such  costs  shall  be  payable  is  to  be  decided  by  that  court,  or, 
if  such  direction  is  not  given,  then  by  the  SuiTOgate.  The  circuit 
court  or  the  special  term  has  nothing  to  do  with  the  rendering  of  a 
decree  of  probate  or  with  the  granting  of  costs. 

{Decided  May  17,  1888.) 

Appeal  by  contestants  from  an  order  of  the  special 
term  and  circuit  court  of  the  supreme  court  in  Washing- 
ton county  directing  judgment  in  accordance  with  the 
verdict  rendered  by  the  jury,  with  costs  to  the  proponents, 
to  be  paid  by  the  contestants  personally. 

This  is  a  proceeding  commenced  in  the  surrogate's 
court  of  Washington  county  in  January,  18S2,  for  the  pro- 
bate of  an  instrument  alleged  to  be  the  last  will  of  the 
decedent,  Ebenezer  C.  Campbell. 

On  February  27,  18^2,  said  alleged  will  was  offered 
for  probate,  and  the  heirs  and  next  of  kin  of  the  decedent 
filed  objections  in  writing  thereto.  After  hearing  the  evi- 
dence produced  by  the  parties,  the  surrogate,  on  September 
20,  1883,  granted  a  decree  determining  that  the  said 
instrument  was  not  the  last  will  and  testament  of  the 
decedent  and  refusing  to  admit  it  to  probate.  From  this 
decree,  an  appeal  was  taken  to  the  general  term  of  the 
supreme  court  in  the  third  department,  which  reversed 
the  decree  and  ordered  a  trial  of  issues  by  it  "  before  a 
jury  at  any  circuit  court  in  the  county  of  Washington 
upon  the  same  notice  as  other  issues  are  tried." 
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Upon  this  trial  the  several  issues  were  found  in  favor 
of  the  proponents,  and  a  motion  was  duly  made  by  the 
proponents  at  the  special  term  and  circuit  of  the  supreme 
court  in  the  county  of  "Washington  for  an  order  directing 
that  judgment  be  entered  in  accordance  with  the  verdict, 
and  for  costs  in  their  favor.  Upon  this  decision,  the 
order  appealed  from  was  entered. 

Robert  Armstrong,  Jr.,  and  ^.  D.  Waityiar  contest- 
ants, appellants. 

D.  M.  Westfall,  for  proponents,  respondents. 

Learned,  P.  J. — Probate  of  the  wiU  was  refused  by 
the  surrogate.  On  appeal,  the  decree  was  reversed,  and 
issues  were  ordered  to  be  tried  {Code,  §  2588).  The 
issues  were  settled  in  the  order  of  reversal,  and  were  sub- 
sequently tried.  The  verdict  on  these  issues  was  in  favor 
of  the  proponent.  Thereupon  the  proponent  obtained  an 
order  for  judgment  and  for  costs  from  the  circuit  judge, 
from  which  order  the  opponents  appeal.  The  order  was 
irregular.  Section  2588  is  but  a  re-enactment,  in  sub- 
stance, of  2  Bev.  St.  marg.  p.  QQ,  §  72  (57).  And  section 
74  (59)  shows  that  the  verdict  of  the  jury  was  to  be  certi- 
fied to  the  surrogate,  who  was  to  make  his  decree  accord- 
ingly. That  is  the  proper  course  now.  The  circuit  court, 
before  which  the  issues  are  tried,  has  only  to  certify  the 
verdict  to  the  surrogate.  Action  thereon  should  be  had 
by  that  oiScer.  There  is  nothing  in  section  2585  which 
contradicts  this  view.  That  section  makes  the  appeal 
from  the  surrogate's  court  similar  to  appeals  from  a  county 
court.  In  such  appeals,  if  the  judgment  below  is  reversed, 
the  case  is  sent  back  for  a  new  trial.  So  in  this  case, — 
only  the  new  trial  is  to  be  had  before  a  jury,  instead  of 
being  had  before  the  surrogate.  And  a  jury  trial  is  had 
before  a  court  suitable  for  that  purpose.  But,  after  the 
issues  have  been  decided,  then  it  is  the  surrogate  who 
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grants  or  refuses  probate  accordingly.  So  the  subject  of 
costs  is  provided  for  by  section  2558,  which  in  its  first 
subdivision  refers  to  the  provisions  of  section  2589.  Thus 
the  matter  of  costs  rests  with  the  surrogate,  unless  the 
appellate  court  has  acted  when  it  decided  the  appeal. 
The  right  to  give  costs  of  the  appeal  is  with  the  general 
term  which  heard  the  appeal  (Section  2589).  How  those 
costs  are  to  be  payable  may  be  decided  by  that  court,  or, 
if  such  direction  is  not  given,  then  by  the  surrogate. 
But  the  circuit  court  and  special  term  have  nothing  to  do 
with  the  rendering  a  decree  of  probate,  or  with  the  grant- 
ing of  costs. 

The  order  is  reversed,  with  $10  costs,  and  printing 
disbursements,  without  any  prejudice  to  the  action  of  the 
surrogate  on  the  verdict  and  as  to  costs. 

Langdon  and  Ingalls,  JJ.,  concurred. 


HOUSE,   Appellant,  v.   LOCKWOOD   and  Another, 
Eespondents. 

SUPEEME  COUKT,  FlEST  DEPARTMENT,    GENERAL  TeRM, 

May,  1888. 

§§  3228  et  seq.,  3238. 

Costa — wTio  entitled  to  on  appeal,  wTiere  awarded  to  abide  event — vilio  e"%tiiled 
to,  on  affirmance  of  order  dismissing  complaint. 

Where  a  judgment  in  favor  of  the  defendant  is  reversed  on  appeal  to 
general  term,  and  a  new  trial  ordered,  costs  to  abide  the  event,  and  the 
defendant  again  succeeds  on  a  second  trial,  he  is  not  entitled  to  have 
taxed  in  his  favor  the  costs  and  disbursements  of  the  appeal  in  which 
the  plaintiff  was  successful. 
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Duraut  v.  Abendroth  (18  iV^.  Y.  Civ.  Pro.  434,  reversing  9  Id.  446),  fol- 
lowed. 

In  an  action  in  equity  for  a  strict  foreclosure  of  a  deed,  alleged  to 
have  been  a  mortgage,  the  costs  of  the  action  are  in  the  discretion  of 
the  court  before  which  the  final  trial  takes  place,  and  where  the 
defendant  is  awarded  costs  he  is  entitled  to  the  costs  and  disburse- 
ments, both  of  the  trial  upon  which  such  award  was  made  and  of  a 
prior  trial,  the  judgment  rendered  upon  which  was  reversed  on 
appeal;  but  the  right  to  the  costs  of  the  appeal  depends  upon  the 
award  thereof  made  by  the  order  determining  the  appeal. 

The  judgment  of  a  court  of  equity  which  awards  costs  is,  to  the  extent 
of  such  award,  as  conclusive  between  the  parties  as  any  other  direc- 
tion or  decision  contained  in  it,  and  cannot  be  questioned  or  disre- 
garded collaterally,  or  changed  or  modified  by  the  general  term  on 
appeal  from  an  order  adjusting  the  costs. 

The  direction  in  a  judgment  in  an  equity  action  giving  costs  in  favor 
of  a  defendant,  is  equivalent  to  the  statutory  right  securing  costs 
to  the  successful  parties  in  cases  known  as  legal  actions. 

{Decided  May  18,  1888.) 

Appeal  by  plaintiff  from  an  order  of  the  New  York 
county  special  term  affirming  the  taxation  of  the  costs  of 
tliis  action,  made  by  the  clerk  of  this  court,  and  denying 
the  plaintiff's  motion  for  a  retaxation. 

This  action  was  brought  for  a  strict  foreclosure  of  a 
mortgage'  on  property  situated  in  Cook  county,  Illinois. 

The  issues  were  first  tried  before  a  referee,  who  dis- 
missed the  complaint. 

An  appeal  was  taken  to  the  general  term  of  the 
supreme  court  in  the  first  department,  from  the  judgment 
entered  upon  the  referee's  report,  which  resulted  in  an 
order  adjudging  "  that  the  said  judgment  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event."  There- 
after a  second  trial  was  had  at  special  term  in  New  York 
county,  which  resulted  in  a  second  dismissal  of  the  com- 
plaint, with  costs  to  the  defendant. 

On  January  20,  1888,  the  defendant's  attorney  served 
a  biU  of  costs  herein,  with  notice  of  adjustment,  in  which 
bill  was  included  the  costs  and  disbursements  of  the  first 
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trial,  the  costs  and  disbursements  of  the  appeal  to  the 
general  term,  and  the  costs  and  disbursements  of  the  sec- 
ond trial. 

The  plaintiff's  attorney  appeared  before  the  clerk  at 
the  time  noticed  for  the  adjustment,  and  objected  to  the 
costs  and  disbursements  of  the  first  trial,  on  the  ground 
that  this  action  is  in  equity,  and  therefore  the  costs  are  in 
the  discretion  of  the  court,  and  an  award  of  costs  at  the 
second  trial  would  not  carry  the  costs  of  the  first  trial ; 
also  to  the  taxation  of  the  costs  and  disbursements  of'  the 
appeal  to  the  general  term,  on  the  ground  that  such  costs 
could  not  in  any  event  go  to  the  defendant  under  the 
order  of  the  general  term.  The  clerk  overruled  such 
objections,  and  taxed  the  several  items  of  costs  in  favor 
of  the  defendant,  and  plaintiff  thereupon  duly  excepted  to 
such  rulings.  The  plaintiff  thereafter  moved  at  special 
term  for  a  retaxation  of  said  costs,  and,  after  hearing,  his 
motion  was  denied,  whereupon  this  appeal  was  duly 
taken. 

Francis  C.  Barlow  (JV.  Quackenboss,  attorney),  for 
plaintiff-appellant. 

Austen  G,  Fox  {Theall  <&  Beam^  attorneys),  for  defend- 
ant-respondent. 

Per  Curiam. — (Van  Brunt,  P.  J.,  Daniels  and  Bart- 
LETT,  J  J.) — The  action  was  in  equity  for  a  strict  foreclosure 
of  a  deed  alleged  to  have  been  a  mortgage.  Upon  the  first 
trial  which  took  place,  the  complaint  was  dismissed,  ])ut  on 
an  appeal  from  the  judgment  it  was  reversed,  and  a  new 
trial  ordered.  Upon  the  second  trial  the  defendant  again 
succeeded,  and,  as  a  part  of  his  costs  and  disbursements 
allowed  in  the  action,  the  clerk  included  the  costs  and  dis- 
bursements on  the  appeal  in  which  the  plaintiff  had  proved 
successful.  This  he  liad  no  authority  to  do  ;  and,  as  the 
point  has  recently  been  so  considered  and  decided  in 
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Durant  v.  Abendroth,*  all  that  is  necessary  now  is  to 
refer  to  the  opinion  in  that  case  of  the  reasons  upon  which 
these  items  should  have  been  disallowed. 

The  clerk  also  adjusted  in  favor  of  defendant  the  costs 
and  disbursements  upon  the  first  trial,  and  that  he  was 
authorized  to  do  by  the  decision  which  was  made  after 
the  second  trial  of  the  action.  For,  by  that  decision  the 
complaint  of  the  plaintiff  was  dismissed,  with  costs.  The 
costs  were  in  the  discretion  of  the  court  before  which 
the  final  trial  took  place,  which  discretion  was  exercised 
in  the  defendant's  favor ;  and,  as  long  as  the  judgment 
dismissing  the  complaint  in  that  manner  remains  in  force, 
the  defendant  was  entitled  to  have  .adjusted  in  his  favor 
all  the  costs  in  the  action,  excluding  those  incurred  in  the 
appeal,  which  were  before  disposed  of  by  the  order  revers- 
ing the  judgment,  and  directing  a  new  trial.  The  judg- 
ment, to  this  extent,  is  as  conclusive  against  the  plaintiff 
as  any  other  direction  or  decision  contained  in  it,  and 
cannot  be  questioned  or  disregarded  collaterally,  as  it 
would  be  if  this  direction  for  the  allowance  of  costs  should 
be  now  modified  or  changed  by  this  court.  The  direction 
giving  costs  in  favor  of  the  defendant  is  equivalent  to  the 
statutory  right  securing  costs  to  the  successful  party  in 
cases  known  as  legal  actions,  and  for  that  reason  this  part 
of  the  case  is  also  within  the  decision  which  has  just  been 
referred  to.  So  much  of  the  order  as  included  costs  and 
disbursements  on  the  appeal  should  be  reversed,  and  such 
costs  deducted  from  the  adjustment  made  by  the  clerk ; 
but  as  to  the  residue  the  order  should  be  aflBrmed,  with- 
out costs. 

(*  13  if.  T.  Civ.  Fro,  434;  reversing  9  Id.  446.) 
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TAFT,  AS    Successor  to  Todd,  as  Assignee  in  Bank- 
ruptcy, Appellant,  v.   MAESILY,  Impleaded, 

ETC.,  EeSPONDENT, 

Supreme  Court,  First  Department,  General  Teem, 
June,  1888. 

§§  1310,  1326. 
Appeal — wJiat  operates  as  stay  of  proceedings  pending. 

The  giving  of  an  undertaking  for  costs  and  damages,  under  section 
1336  of  the  Code  of  Civil  Procedure,  on  appeal  to  the  court  of 
appeals  from  an  order  of  the  general  term  of  the  supreme  court, 
reversing  a  judgment  and  directing  a  new  trial,  does  not  operate  to 
stay  proceedings  under  such  order,  but  a  special  order  should  be 
obtained  directing  a  stay  ;  and  the  court,  as  a  condition  of  granting 
such  stay,  may  require  additional  security,  if  necessary  to  protect 
the  respondent's  interests. 

The  rule  established  under  the  Code  of  Procedure,  that  where  an 
appeal  was  prosecuted  to  the  court  of  appeals  in  a  case  in  which  no 
special  provision  was. made  for  security  to  stay  proceedings,  a 
special  order  granting  a  stay,  upon  such  terms  and  conditions  as 
should  be  just,  must  be  procured,  or  the  proceedings  were  not 
stayed,  is  still  in  force  and  has  not  been  changed  by  the  provision  of 
section  1310  of  the  Code  of  Civil  Procedure:  that  where  an  appeal  has 
been  perfected,  "  and  the  other  acts,  if  any,  required  to  be  done  to 
stay  the  execution  of  the  judgment  or  order  appealed  from,  have 
been  done,  the  appeal  stays  all  proceedings  to  enforce  the  judgment 
or  order  appealed  from. " 

Post  V.  Doremus  (1  Hun,  531;  affirmed,  60  N.  T.  371),  followed. 

{Decided  June  19,  1888.) 

Appeal  from  an  order  of  the  New  York  county  special 
term,  conditionally  granting  a  motion  made  by  plaintiff 
to  set  aside  a  dismissal  of  his  complaint  and  for  a  stay  of 
proceedings  upon  appeal. 

The  plaintiff  recovered  a  judgment  against  the  defend- 
ant at  special  term  in  May,  1887,  decreeing  that  the 
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plaintiff,  as  substituted  assignee  in  bankruptcy  of  the 
defendant,  was  entitled  to  the  possession  of  a  certain 
United  States  treasury  draft,  drawn  in  payment  of  a  cer- 
tain claim  for  ''war  premiums''  made  by  the  late  court 
of  commissioners  of  Alabama  claims,  and  enjoined  the 
defendants  from  making  any  disposition  of  the  same. 

The  defendants  duly  appealed  from  said  judgment  to 
the  general  terra  of  the  supreme  court  in  the  first  depart- 
ment, where  it  was  reversed  and  a  new  trial  directed. 

The  plaintiff  thereupon  served  notice  of  appeal  to  the 
court  of  appeals  from  the  order  granting  such  new  trial, 
and  gave  an  undertaking  as  directed  by  section  1326  of 
the  Code  of  Civil  Procedure,  to  perfect  the  appeal  to  the 
court  of  appeals. 

Thereafter,  the  defendant  placed  the  cause  on  the 
special  term  calendar  and  moved  it  for  trial.  The 
plaintiff  objected  to  proceeding,  on  the  ground  that  the 
proceedings  were  stayed  by  the  appeal,  and  the  trial 
court  overruled  the  obiection  and  directed  the  trial  to 
proceed.  The  plaintiff  introduced  no  evidence,  and  his 
complaint  was  dismissed  and  an  extra  allowance  granted 
the  defendants. 

Plaintiff  thereupon  moved  at  special  term  to  set  aside 
the  dismissal  and  all  proceedings  thereunder,  and  for  an 
order  granting  him  a  stay  of  proceedings  in  case  said 
motion  should  be  denied.  The  court  at  special  term 
granted  the  motion  vacating  the  dismissal  of  the  com- 
plaint, and  that  the  defendant's  proceedings  be  stayed 
during  the  pendency  of  plaintiff's  appeal  to  the  court  of 
appeals  from  the  order  directing  a  new  trial,  on  condition 
that  the  plaintiff,  within  ten  days  after  the  entry  of  the 
order  made  on  such  determination,  give  an  additional 
undertaking  on  appeal  in  the  sum  of  $400,  with  two 
sufEicient  sureties,  to  be  approved  by  the  court,  after 
justification  upon  notice,  to  secure  damages  and  costs 
which  have  already  accrued  to  the  defendant  Marsily, 
and  upon  the  further  condition  that  the  plaintiff,  within 
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the  time  aforesaid,  pay  to  the  defendant  Marsily  or  his 
attorney  the  sum  of  $10  costs  of  this  motion,  and  directed 
that,  in  case  such  conditions,  or  either  of  them,  were 
not  complied  with,  that  the  motion  be  denied  with  costs. 
From  the  order  entered  on  this  determination,  the 
plaintiff  took  this  appeal. 

iZ  D.  Hoichkm,  for  plaintiff-appellant. 

Cited,  in  support  of  contention  that  the  appeal  to  the 
court  of  appeals  operated  as  a  stay:  Code  Civ.  Pro. 
§§  1310,  1326 ;  Meade  v.  Jenkins,  4  Dem.  84 ;  Eldrido-e  v. 
New  York  &  Brighton  Beach  R.  R.  Co.,  2  Month.  ^Zcm 
£ul.  85. 

D.  M.  Porter,  for  defendant  Marsily,  respondent. 

Cited,  in  support  of  contention  that  an  undertaking 
given  pursuant  to  section  1326  of  the  Code  of  Civil  Pro- 
cedure was  effectual  only  to  perfect  the  appeal:  Ray- 
mond V.  Richmond,  76  iT.  Y.  106 ;  Benedict  v.  Thayer, 
82  Id.  610 ;  Corwin  v.  Teal,  67  Id.  581;  4  Wait  Pr.  225,' 
§  2 ;  that  such  undertaking  does  not  stay  proceedings  in 
the  court  below  and  the  only  mode  of  procuring  such  a 
stay  is  by  order  of  the  court  below:  Post  v.  Doremus,  60 
N-.  T.  371,  375  ;  S.  C,  1  Hun,  521,  525;  S.  C,  3  T.  J;  O. 
626;  McMahon  V.  Allen,  22  Bow.  Pr.  193;  Valton  -v.JSrat. 
Loan  Fund  Assur.  Soc,  19  ITow.  Pr.  515 ;  Tiers  v.  Carn- 
ahan,  3  Ahh.  Pr.  69  ;  Bailey  New  Tr.  c&  App.  75,  79,  221. 

Per  Cubiam.— (Van  Brunt,  P.  J.,  Brady  and  Bart- 
LETT,  JJ.) — The  general  term  reversed  the  judgment  in 
favor  of  the  plaintiff  in  this  action,  and  granted  a  new  trial. 
From  the  order  granting  a  new  trial  the  plaintiff  has 
appealed  to  the  court  of  appeals.  He  has  given  the 
undertaking  for  the  payment  of  costs  and  damages  on  the 
appeal,  as  required  by  section  1326  of  the  Code  of  Civil 
Procedure ;  and  he  contends  that,  his  appeal  being  thus 
perfected,  it  stays  all  proceedings  to  enforce  the  order 
Vol.  XIV.— 27.  ' 
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appealed  from  without  obtaining  any  order  from  the 
court  or  a  judge  expressly  staying  such  proceedings. 
Section  1310  of  the  Code,  which  is  contained  in  chapter 
12,  relating  to  appeals,  provides  that  where  an  appeal  has 
been  perfected  as  prescribed  in  that  chapter,  "and  the 
other  acts,  ii  any,  required  to  be  done  to  stay  the  execu- 
tion of  the  judgment  or  order  appealed  from  have  been 
done,  the  appeal  stays  all  proceedings  to  enforce  the 
judgment  or  order  appealed  from."  The  Code  does  not, 
in  express  terms,  require  any  security,  in  addition  to  the 
undertaking  for  costs,  to  be  given  on  an  appeal  from  an 
order  of  the  general  term  granting  a  new  trial.  "  Hence," 
says  the  appellant,  "  on  such  an  appeal,  there  is  no  provi- 
sion of  law  requiring  any  other  act  to  be  done  in  order  to 
obtain  a  stay."  According  to  this  view,  when  such  an 
appeal  is  perfected  by  giving  the  required  undertaking 
for  costs,  it  operates,  of  itself,  to  stay  all  proceedings 
under  the  order.  This,  certainly,  was  not  the  law  under 
sections  339  and  342  of  the  old  Code  of  Procedure,  from 
which  section  1310  of  the  new  Code  of  Civil  Procedure  is 
derived.  The  rule  under  the  old  Code  was  that,  where 
the  statute  did  not  expressly  require  security  to  be  given 
as  a  condition  precedent  to  a  stay,  proceedings  could 
only  be  stayed  by  order,  in  which  case  the  order  might 
require  such  security  to  be  given  as  was  necessary  to 
protect  the  interests  of  the  respondent.  In  Post  v.  Dore- 
mus,  (1  Ilun,  521,  525),  the  court  said :  "  The  only  way  in 
which  the  proceedings  in  the  court  below  can  be  stayed 
after  an  order  for  a  new  trial  has  been  made,  is  by  a 
motion  directly  to  the  court  for  that  purpose,  where  the 
proper  terms  can  be  imposed  as  to  security,  so  as  to  pro- 
tect the  respondent  against  loss  if  the  court  of  appeals 
should  have  affirmed  the  order."  The  case  was  affirmed 
on  this  point  in  the  court  of  appeals  (60  iT.  Y.  371), 
where  Folgee,  J.,  said  that  proceedings  could  not  be 
;stayed  by  the  mere  giving  of  the  undertaking  for  costs 
which  was  necessary  to  render  the  appeal  effectual ;  but, 
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if  the  appellant's  object  was  to  stay  proceedings,  it  could 
not  be  attained  otherwise    than  by  an  order  of    the 
supreme  court,  or  a  stipulation  from  his  opponent.    The 
presence  of  the  words,  "  if  any,"  in  section  1310  of  the 
Code  of  Civil   Procedure,   afford  some  support  to  the 
appellant's  construction  of  that  section.     In  our  opinion 
howeveT,  the  legislature  did  not  intend,  by  the  introduc- 
tion of  these  words,  to  change  the  pre-existing  law  as 
found  in  those  provisions  of  the  former  Code,  of  which  the 
present  section  is  made  up.    "  Where  an  appeal  has  been 
perfected,     .     .     .     and  the  other  acts,  if  any,  required 
to  be  done  to  stay  the  execution  of  judgment  or  order 
appealed  from  have  been  done,  the  appeal  stays  all  pro- 
ceedings "    (Section     1310).    When    this    section    was 
enacted,  what  were  the  other  acts,  in  addition  to  perfect- 
ing the  appeal,  required  to  be  done  in  order  to  stay  pro- 
ceedings 'i    One  of  these  acts  was  to  obtain  an  order 
expressly  directing  a  stay,  except  in  those  cases  where 
the  statutes  provided  for  a  stay  upon  giving  security. 
We  do  not  think  the  change  of  phraseology,  due  to  the 
revision  and  amplification  of  the  old  Code  of  Procedure, 
has  dispensed  with  the  necessity  of  such  an  order  where 
it  is  desired  to  stay  proceedings  upon  an  appeal  from  an 
order  granting  a  new  trial.    The  court  below  was  justified 
in  imposing  the  terms  which  it  did,  as  a  condition  of 
granting  the  stay,  and  the  order  appealed  from  should, 
therefore,  be  affirmed,  with  costs  and  disbursements 
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GENESEE  VALLEY  CANAL  R.  R.  CO.,  Respondent, 
V.  SLAIGHT,  Appellant. 

Supreme  Couet,    Fifth   Department,    General    Term, 
June,  1888. 

§362. 

Sale  of  canal — construction  of  law  authorizing — Eminent  domain — when 
fee  taken  by — Limitation  to  action — when  does  not  run  against  State. 

Laws  of  1880,  chapter  326, — providing  for  the  sale  of  the  Genesee  Val- 
ley Canal  in  three  sections,  one  between  the  village  of  Mount  Mor- 
ris and  Cuba,  another  between  the  village  of  Mount  Morris  and  the 
Erie  canal,  in  the  city  of  Rochester,  and  the  third  between  the  vil- 
lage of  Cuba  and  the  village  of  Millgrove,  or  the  village  of  Olean, — 
was  evidently  intended  to  provide  by  such  sale,  so  far  as  it  could,  for 
a  railway  along  the  line  of  the  abandoned  canal;  and  a  grant  to  a 
railway  company  of  the  canal  land  the  entire  length  of  the  canal 
between  these  two  extreme  points  is  fairly  warranted. 

Where  the  appropriation  of  land  for  the  purpose  of  a  canal  was  com- 
pleted in  1841,  and  the  appraisal  of  damages  was  made  pursuant  to 
the  statute  of  1843,  the  State  took  the  fee  to  the  land  appropriated 
for  the  canal,  and  the  abandonment  thereof  produced  no  reversion 
to  the  former  owners. 

If  a  cause  of  action  in  favor  of  the  people  of  the  State  against  one 
claiming  the  title  to  real  property  for  or  in  respect  to  such  lands,  or 
for  the  uses  or  profit  thereof,  by  reason  of  the  right  or  title  of  the 
people  thereto,  accrued  prior  to  July  1,  1848;  such  cause  of  action 
was  barred,  by  the  Revised  Statutes  then  in  force,  and  which  still 
govern,  at  the  end  of  twenty  years  from  the  time  that  such  right  or 
title  accrued,  unless  the  people,  or  those  from  whom  they  claim, 
shall  have  received  the  rents  and  profits  of  such  real  estate,  or  some 
part  thereof,  within  the  space  of  twenty  years. 

The  people  of  the  State  of  New  York,  to  maintain  an  action  of  eject- 
ment, must  not  only  show  the  title  which  accrued  to  them  more 
than  forty  years  before  their  action  was  commenced,  and  that  the 
defendant  was  in  possession,  but  also  must  make  it  appear  that  the 
land  has  been  vacant  within  the  prescribed  period,  or  that  within  that 
time  they  have  received  rents  and  profits  of  it.  Although  the  doctrine 
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of  adverse  possession  is  not  applicable  to  the  people,  because  they  are 
not  subject  to  disseizin,  the  possession  of  a  defendant,  to  render  the 
statute  of  limitations  effectual  to  bar  a  recovery,  must  be  hostile; 
otherwise  the  people  may  have  been  deemed  to  receive  the  rents 
and  profits;  and  for  the  purpose  of  remedy  the  people  are  deemed 
to  have  received  the  rents  and  profits  of  their  rmoccupied  land. 

Where,  in  an  action  to  recover  land  belonging  to  the  people  of  the  State 
of  New  York,  there  was  evidence  to  show  that  it  constituted  the 
bank  of  a  canal,  and  was  necessary  for  the  support  and  maintenance 
of  the  canal  during  the  time  it  was  operated  by  the  State, — Held, 
that  a  finding  that  the  premises  in  question  did  not  appear  at  any 
time  to  have  been  used  or  occupied  by  the  State  since  the  construc- 
tion of  the  canal,  but  that  the  same  had  been,  for  more  than  forty 
years  before  the  commencement  of  the  action,  in  the  possession  and 
occupancy  of  the  defendant  and  his  grantors,  claiming  title  under 
certain  conveyances,  was  not  so  inconsistent  with  such  evidence 
as  to  deny  its  support,  so  far  as  it  might  go,  to  the  determination  of 
the  referee  in  favor  of  the  plaintiff. 

Where,  in  an  action  by  a  grantee  of  the  people  to  recover  land  form- 
ing a  part  of  the  banks  of  a  canal  which  had  belonged  to  and 
operated  by  the  state,  it  appeared  that  the  term  "  canal,"  as  treated 
in  its  application  to  each  of  said  canals  within  the  State,  embraces 
all  the  land  within  the  blue  lines,  as  well  the  banks  as  the  prism, 
and  that  the  State  had  received  rents  and  profits  from  the  canal 
during  the  time  of  its  operation,  and  less  than  twenty  years  before 
the  commencement  of  the  action,  and  that  the  use  to  which  the  land 
in  question  was  appropriated  by  the  State,  and  the  services  required 
of  it  in  the  construction  and  operation  of  the  canal  were  not  impaired 
or  interrupted  by  the  use  and  occupation  by  the  defendant, — Held, 
that  the  inclosing  and  occupation  of  it  by  the  defendant  and  his 
grantors  under  claim  or  color  of  title  did  not,  by  force  of  the  statute 
providing  that  the  people  of  the  State  will  not,  nor  will  their 
grantees,  sue  to  recover  certain  lands  after  the  lapse  of  periods 
therein  stated,  vest  in  him  any  right  to  the  lands  as  against  the  peo- 
ple of  the  State  or  their  grantee. 

(Decided  June  23,  1888.) 

Appeal  by  defendant  from  a  judgment  of  the  supreme 
court  in  Livingston  county,  entered  upon  the  report  of  a 
referee. 

This  action  was  begun  October  9,  1882,  to  recover 
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possession  of  certain  lands  situate  in  the  village  and 
town  of  Mount  Morris,  county  of  Livingston  and  State 
of  New  York. 

The  complaint  contains  a  description  of  the  land,  and 
alleges  that  the  plaintiff  is  a  railroad  company  organized 
under  and  in  pursuance  of  the  laws  of  the  State  of  New 
York;  that  the  people  of  the  State  of  New  York,  up  to 
and  for  some  time  before  May  19,  1880,  were  lawfully 
seized  as  owners  in  fee  simple  and  in  possession  of  the 
premises  described,  and  with  other  lands  occupied  the 
same  for  the  purposes  of  the  Genesee  Valley  canal; 
that,  pursuant  to  chapter  326  of  the  Laws  of  1880,  the 
said  premises  and  other  lands  of  the  Genesee  Valley 
canal  were  conveyed  to  the  plaintiff,  who  accepted  the 
conveyance ;  that  the  defendant  claims  to  be  the  owner 
of  the  premises,  and  that,  before  the  commencement  of 
the  action  the  plaintiff  had  demanded  possession  of  the 
premises,  which  was  refused.  The  plaintiff  demands 
judgment  for  the  possession  of  the  premises,  and  for  $500 
damages  for  withholding  of  the  same,  with  costs. 

The  answer  denies  the  allegations  of  the  complaint, 
except  that  the  defendant  claims  to  be  the  owner  of  the 
premises,  and  alleges  that  at  the  time  of  the  commence- 
ment of  the  action  the  defendant  was  the  owner  in  fee  of 
the  premises  and  entitled  to  the  possession  of  the  same ; 
that  at  the  time  of  the  delivery  of  the  deed  to  the 
plaintiff,  the  lands  were  in  the  actual  possession  of  the 
defendant,  claiming  under  a  title  adverse  to  that  of  the 
grantor  in  said  deed;  and  pleads  the  statute  of  limitations 
as  a  bar. 

At  a  circuit  of  the  supreme  court,  held  in  Living- 
ston county  in  May,  1883,  an  order  was  made  that  the 
cause  should  be  tried  at  a  special  term  of  the  supreme 
court  to  be  held  in  Livingston  county  in  June  following. 
The  cause  was  brought  on  for  trial  at  such  special  term, 
and,  no  one  appearing  for  the  defendant,  judgment  was 
rendered  for  the  plaintiff  in  accordance  with  the  demand 
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for  judgment,  and  judgment  entered  accordingly.  The 
plaintiff  took  possession  of  the  land  under  said  judgment 
and  has  retained  possession  ever  since. 

On  September  2,  1885,  an  order  was  made  at  special 
term  granting  the  defendant  a  new  trial  according  to  the 
provisions  of  section  1525  of  the  Code  of  Civil  Procedure. 
The  issues  in  the  action  were  referred  to  Hon.  E.  A.  Nash 
to  hear,  try  and  determine.  The  cause  was  tried  and 
submitted  to  the  referee,  who  reported  in  favor  of  the 
plaintiff.  Judgment  was  entered  upon  such  report  in 
favor  of  the  plaintiff.  The  defendant  filed  and  served 
exceptions  to  the  referee's  report,  and  took  this  appeal. 

Other  facts  appear  in  the  opinion. 

Daggett  <&  Norton^  for  defendant-appellant. 

Franh  S.  Smith,  for  plaintiff-respondent. 

Bkadley,  J.— Th^  action  is  ejectment,  brought  to 
recover  possession  of  a  piece  of  land  situated  in  the  vil- 
lage of  Mount  Morris,  county  of  Livingston.  This  land 
was  appropriated  by  the  State  for  the  purpose  of  the 
Genesee  Valley  Canal,  which  was  completed  in  1841,  and 
the  appraisal  of  damages  made  pursuant  to  the  statute  of 
1843.  The  canal  was  operated  by  the  State  until  in  the 
fall  of  1878,  when  it  was  abandoned  pursuant  to  statute 
{Za/w8  1877,  c.  404,  §  2),  and  a  sale  of  it  was  directed  {Id. 
§  3,  amended  by  Laws  1879,  c.  522,  §  1).  Then,  pur- 
suant to  the  provisions  of  chapter  326,  Laws  1880,  sale 
and  conveyance  of  the  right,  title,  and  interest  of  the 
state  in  and  to  the  banks  and  prism  of  the  canal  was 
made  to  the  plaintiff  in  November,  1880  ;  and  the  latter 
complied  with  the  terms  and  conditions  imposed  by  the 
act,  except  so  far  as  it  has  been  relieved  by  further  legis- 
lative enactments  extending  the  time  of  performance  by 
it  in  the  respects  therein  mentioned.  In  the  act  provid- 
ing for  sale  to  a  railroad  company,  the  canal  is  divided 
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into  three  sections,  so  as  to  provide  for  the  sale  of  that 
portion  between  the  village  of  Mount  Morris  and  the  vil- 
lage of  Cuba ;  that  between  the  viUage  of  Mount  Morris 
and  the  Erie  canal,  in  the  city  of  Rochester ;  and  that 
between  the  village  of  Cuba  and  the  village  of  Millgrove 
or  village  of  Clean.  It  is,  therefore,  contended  that  the 
portion  of  the  canal  within  the  village  of  Mount  Morris 
was  not  embraced  in  the  provisions  of  the  statute  giving 
the  power  to  make  the  conveyance  to  the  plaintiff.  The 
evident  purpose  of  the  act  was  to  provide,  by  such  author- 
ized sale,  so  far  as  it  would,  for  a  railway  substantially 
along  the  line  of  the  abandoned  canal,  with  a  view  to  the 
provision  of  the  means  of  travel  and  transportation,  and 
that  the  opportunity  should  be  thus  furnished  to  make  it 
continuous  between  the  extreme  termini  /  and  in  view  of 
the  apparent  legislative  intent  appearing  by  the  provis- 
ions of  the  act,  and  within  its  obvious  purpose,  the  con- 
struction adopted  in  the  resolution  of  the  commissioners 
of  the  land-office,  and  in  the  letters  patent,  making  the 
grant  to  the  plaintiff  of  the  canal  land  its  entire  length 
between  those  two  extreme  points,  was  fairly  warranted. 
The  State  took  the  fee  of  the  land  appropriated  for  the 
canal.  The  statute  so  provided  (1  Rev.  St.  226,  §  62) ; 
and  its  abandonment  produced  no  reversion  to  the  for- 
mer owners  (Rexford  v.  Knight,  11  J^.  T.  308). 

The  further  question  is  whether  the  plaintiff's  right 
of  action  was  barred  by  the  statute  of  limitations.  It 
appears  that  by  deed  of  partition  of  date  February  14, 
1842,  land,  including  that  in  question,  was  conveyed  to  one 
Giles,  who  conveyed  the  same  land  to  the  defendant  by 
deed  of  date  April,  1860.  The  referee  found  that  the 
land  in  question  "was,  and  for  more  than  forty  years 
prior  to  the  commenceir)ent  of  this  action  has  been,  in 
the  possession  and  occupancy  of  the  defendant,  and  his 
grantors,  claiming  the  title  under"  such  conveyances. 
This  action  was  commenced  in  October,  1882.    From  and 
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after  the  year  1830  to  1849  the  statute  provided  that 
"  the  people  of  the  State  will  not  sue  or  implead  any  per 
son  for,  or  in  respect  to,  any  lands,  ...  or  for  the 
issue  or  profits  thereof,  by  reason  of  any  right  or  title  of 
the  said  people  to  the  same,  unless  (1)  such  right  or  title 
shall  have  accrued  within  twenty  years  before  any  suit 
or  other  proceeding  for  the  same  shall  be  commenced  ;  or 
unless  (2)  the  said  people,  or  those  from  whom  they  claim, 
shall  have  received  the  rents  and  profits  of  such  real 
estate,  or  some  part  thereof,  within  the  said  space  of 
twenty  years"  (1  Rev.  St.  pt.  3,  c.  4,  tit.  2,  §  1).  And  the 
same  provisions  were  applicable  to  an  action  brought  by 
any  person  claiming  under  such  letters  patent  or  grant 
from  the  people  of  the  state  {Id.  §  3).  By  the  provisions 
of  the  Code  of  Procedure,  as  amended  in  1849,  the  period 
of  limitation  was  extended  to  forty  years  (Section 
^5). 

But  it  was  also  there  provided  that  the  title  containing 
that  provision  should  not  extend  to  cases  where  the  right 
of  action  had  already  accrued,  but  that  the  statutes  then 
in  force  should  be  applicable  to  such  cases  {Id.  73).  The 
limitation  of  forty  years  is  carried  into  chapter  4  (section 
362)  of  the  Code  of  Civil  Procedure,  section  414  of 
which  provides  that  the  provisions  of  that  chapter  are 
not  applicable  to  a  cause  of  action  which  accrued  before 
the  1st  day  of  July,  1848,  and  that  the  statutes  then  in 
force  govern  in  that  respect.  So  it  would  seem  that  if 
the  case  came  within  the  statute  of  limitations,  and  the 
cause  of  action  accrued  prior  to  1848,  only  twenty  years 
would  be  required  to  bar  the  action  (Fairbanks  v.  Wood, 
17  Wend.  330 ;  Millard  v.  Whitaker,  5  Hill,  408 ;  Rail- 
road Co.  V.  Valentine,  19  Barb.  484,  488).  But  this  ques- 
tion is  not  important,  in  view  of  the  finding  before  men- 
tioned of  the  referee.  By  this  statute,  the  people  have 
agreed  that  they  will  not  bring  suit  for  the  purpose  in 
question  unless  their  right  or  title  referred  to  shall  have 
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accrued  within  the  term  specified,  or  unless  they  shall 
have  received  rents  and  profits  of  the  real  estate  within 
such  time.  This  differs  from  the  statute  on  the  subject 
of  limitation  applicable  to  actions  of  ejectment  between 
individuals  in  so  far  that  it  is  not  sufficient  for  the  people 
to  show  a  title  which  accrued  to  them  more  than  forty 
years  before  their  action  commenced,  and  that  the  defend- 
ant is  in  possession,  but  they  must  also  make  it  appear 
that  the  land  has  been  vacant  within  the  prescribed  period, 
or  that,  within  that  time,  they  have  received  rents  and 
profit  of  it  (Wendell  v.  People,  8  Wend.  183 ;  People  v. 
Denison,  17  Id.  312 ;  People  v.  Rector,  &c.,  of  Trinity 
Church  22  iV.  Y.  44). 

And  although  the  doctrine  of  adverse  possession  is  not 
applicable  as  against  the  people,  because  they  are  not 
subject  to  disseizin,  the  possession  of  a  defendant,  to  ren- 
der the  statute  effectual  to  bar  a  recovery,  must  be  hos- 
tile ;  otherwise  the  people  may  be  deemed  to  have  received 
rents  and  profits.  And,  within  the  meaning  of  the 
statute,  for  the  purpose  of  the  remedy,  it  is  held  that  the 
people  are  deemed  to  have  received  rents  and  profits  of 
their  unoccupied  lands  (People  v.  Arnold,  4  iT.  Y^ 
508). 

The  possession  and  its  character,  as  found  by  the  referee, 
and  the  additional  finding  that  the  premises  in  question 
do  not  appear  to  have  been  at  any  time  actually  used  or 
occupied  by  the  State  since  the  construction  of  the  canal, 
seem,  abstractly  considered,  to  present  some  difficulty  in 
the  way  of  the  recovery  by  the  plaintiffs,  as  those  find- 
ings assert  all  the  elements  prima  facie  requisite  to  ren- 
der effectual  the  statute  of  limitations.  There  was  some 
evidence  given  upon  the  trial  to  the  effect  that  the  land 
in  question  constituted  the  bank,  and  was  necessary  for 
the  support  and  maintenance  of  the  canal  during  the 
time  it  was  operated  by  the  State.  There  is  no  finding 
upon  that  subject  expressed  by  the  referee  ;  but,  in  view 
of  his  conclusions  of  fact  as  a  whole,  the  finding  last  men- 
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tioned  will  not  be  construed  as  inconsistent  with  such  evi- 
dence, so  as  to  deny  its  support,  so  far  as  it  may  go,  to  the 
determination  of  the  referee  (OberlanderiJ.  Spies,  45  iV".  Y. 
175 ;  Armstrong  v,  Du  Bois,  90  N.  Y.  95).  There  is,  how- 
ever, no  finding  on  the  subject  of  the  receipt  of  rents  and 
profits  by  the  State.  And  it  may  be  observed  that  the  term 
"  canal,"  as  treated  in  its  application  to  each  of  the  several 
canals  in  this  State,  embraces  all  the  land  within  the  blue 
lines,  as  well  the  banks  as  the  prism.  The  premises  in  ques- 
tion, upward  of  thirty  feet  in  width  of  the  bank  of  the 
canal,  being  within  the  blue  lines,  was  part  of  it.  The 
State  received  rents  and  profits  from  the  canal  during 
the  time  of  its  operation.  And  for  the  purposes  of  the 
application  of  the  effect  of  it  upon  the  remedy,  and  to 
defeat  the  operation  of  the  statute  of  limitations,  it  is 
difficult  to  see  how  any  one  portion  of  the  canal,  which 
embraced  entire  its  banks  and  prism,  could  be  distin- 
guishable from  any  other  part  of  it.  In  that  view,  the 
question  of  adverse  possession  by  the  defendant  and 
those  under  whom  he  claims,  becomes  unimportant.  The 
right  derived  from  the  statute  of  limitations  does  not,  as 
against  the  people,  rest  upon  the  doctrine  of  adverse 
possession  as  such,  although  it  may  be  requisite  to  sup- 
port it  (People  V.  Mayor,  28  Barb.  240,  253 ;  Burbank  v. 
Fay,  65  N.  Y.  57).  The  purpose  for  which  the  land  in 
question  was  appropriated  by  the  State,  and  the  service 
required  of  it  in  the  construction  and  operation  of  the 
canal,  were  not  impaired  or  interrupted  by  the  occupa- 
tion and  use  of  it  by  the  defendant.  If  the  view  here 
taken  is  correct,  that  the  strip  of  land  in  question  was 
included  in  the  property  of  the  State  known  as  the  "  Gen- 
esee Valley  Canal,"  of  which  the  State  received  rents 
and  profits,  it  follows  that  the  inclosing  and  occupation 
of  it  by  the  defendant  and  his  grantors  under  claim  or 
color  of  title  did  not,  by  force  of  the  statute,  vest  in  him 
any  right  to  the  land  as  against  the  people  of  the  State, 
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or  the  plaintiff,  their  grantee ;  and  the  judgment  should 
be  affirmed. 

Barker,  P.  J.,  and  Haight  and  D wight,  JJ.,  concur. 


HENDRICKS,  Respondent,  v.  WOLFF,  Impleaded,  etc., 
Appellant. 

Supreme  Court,  First  Department,  New  York   County 

Special  Term,   October,    1887 ;  and  General 

Term,   June,  1888. 

§534. 
Pleading — wTien  complaint  upon  promissory  note  sufficient. 

Where  a  complaint  in  an  action  upon  a  promissory  note  alleged  that 
the  plaintiff  was  the  lawful  owner  and  holder  for  value  of  a  prom- 
issory note  made  by  the  defendant,  set  forth  a  copy  of  a  note  pay- 
able to  the  order  of  "  ourselves,"  signed  "  Charles  G.  Wolff  &  Co.,' 
stated  that  it  was  "  indorsed,  Charles  G.  Wolff  &  Co.,"  and  tha 
before  maturity  it  was  delivered  to  the  plaintiff,  duly  presented  for 
payment  at  maturity,  and  payment  refused,  and  that  no  part  has 
been  paid, — Held,  that  it  sufficiently  complied  with  the  requirements 
of  section  534  of  the  Code  of  Civil  Procedure. 

In  an  action  against  the  makers  of  a  promissory  note,  an  allegation  that 
the  sum  of  $1,800,  the  amount  for  which  the  note  was  drawn,  with 
interest  thereon,  is  due  and  owing  to  plaintiff,  is  equivalent  to  alleg- 
ing that  said  sum  is  due  and  owing  from  defendant  to  plaintiff. 

The  allegations  of  a  pleading  should  be  liberally  construed  with  a  view 
to  substantial  justice  between  the  parties. 

Where,  in  an  action  upon  a  promissory  note,  the  complaint,  after  set- 
ting forth  a  copy  of  a  note  made  by  Charles  G.  Wolff  &  Co.,  con- 
tained the  words,  "  indorsed,  Charles  G.  Wolff  &  Co.", — Held,  that 
such  a  statement  was  equivalent  to  an  allegation  that  the  note  was 
indorsed  by  said  Charles  G.  Wolff  &  Co.,  the  makers  and  payees. 
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In  an  action  upon  a  promissory  note  payable  to  the  order  of  the  maker 
and  indorsed  by  the  maker,  it  is  not  now,  nor  was  it  before  the 
Code,  necessary  for  the  plaintiff  to  allege  or  prove,  in  an  action 
against  the  makers,  the  transfers  through  which  he  derived  his 
title.  The  engagement  being  to  pay  bearer,  that  fact  must  be  stated 
in  the  complaint,  and  its  statement  is  a  sufficient  allegation  of  title, 
for  it  is  the  fact,  and  not  the  evidence  of  the  fact,  which  is  required 
to  be  pleaded. 

An  allegation  in  the  complaint  in  an  action  upon  a  promissory  note, 
brought  against  the  makers,  that  the  note  was  transferred  to  the 
plaintiff  before  maturity,  and  that  he  is  the  owner  and  holder  of  it 
for  value,  makes  out  a  prima  facie  case  of  indebtedness  on  the  part 
of  the  defendants,  and  should  put  them  to  a  defense  upon  the 
merits. 

Rose  V.  Meyers  (7  N.  T.  Civ.  Pro.  319),  distinguished. 

{Decided  at  special  term,  October  21,  1887;  at  general  term,  June  19, 
1888.) 

Trial  of  issue  of  law  at  special  term,  raised  by  demurrer 
interposed  by  defendant. 

The  complaint  in  this  action,  omitting  title,  demand 
for  judgment,  and  signature,  reads  as  follows : 

"  The  amended  complaint  of  the  plaintiff  against  the 
above  named  defendant  alleges : 

"  That  the  above  named  plaintiff  is  the  lawful  owner 
and  holder  for  value  of  a  certain  promissory  note  or 
instrument  in  writing,  made  by  the  defendants,  of  which 
the  following  is  a  copy : 

«  '  $1,800.  New  York,  Feb.  17th,  '85. 

Ten  months  after  date,  we  promise  to  pay  to  the 
order  of  ourselves,  eighteen  hundred  dollars  (with  int.)  at 
our  office  in  the  City  of  New  York.    Yalue  received. 

Chas.  G.  Wolff  &  Co. 

Indorsed :  Chas.  G.  Wolff  &  Co.* 


430  CIVIL  PKOCEDURE  REPORTS. 

Hendricks  t>.  Wolff. 

"  That  the  said  note  was  before  the  maturity  thereof 
delivered  to  the  plaintiff,  and  duly  presented  for  payment 
upon  the  maturity  thereof,  and  payment  thereof  was 
refused,  and  no  part  thereof  has  ever  been  paid,  and  that 
the  said  sum  of  $1,800,  with  the  interest  thereon,  is  still 
due  and  owing  the  plaintiff." 

The  defendant  demurred  thereto,  on  the  ground  that 
it  did  not  state  facts  suflB.cient  to  constitute  a  cause  of 
action. 

E.  R.  Dodge,  for  defendant  and  demurrer. 

Abram  Kling,  for  plaintiff,  opposed. 

Lawrence,  J. — I  am  of  the  opinion  that  the  demurrer 
interposed  by  the  defendant  to  the  amended  complaint 
should  be  overruled. 

The  action  is  upon  a  promissory  note,  which  it  is 
alleged  was  made  by  the  defendants.  A  copy  of  the  note 
is  set  forth,  from  which  it  appears  that  the  note  was  made 
payable  by  Charles  G.  Wolff  &  Co.,  and  that  it  was 
indorsed  by  Charles  G.  Wolff  &  Co. 

The  complaint  then  alleges,  said  note  was  before  the 
maturity  thereof  delivered  to  the  plaintiff  and  duly  pre- 
sented for  payment  upon  the  maturity  thereof,  and  pay- 
ment was  refused,  that  no  part  thereof  has  ever  been 
paid,  and  that  the  said  sum  of  $1,800,  with  the  interest 
thereon,  is  still  due  and  owing  to  the  plaintiff. 

It  seems  to  me  that  this  is  a  Bufflcient  compliance  with 
the  provisions  of  section  534  of  the  Code. 

The  defendants,  being  the  maters  of  the  note  and 
being  sued  thereon  as  such,  the  allegation  that  the  sum  of 
$1,800,  with  interest  thereon,  is  due  and  owing  to  the 
plaintiff,  is  the  equivalent  of  alleging  that  said  sum  is  due 
and  owing  from  the  defendant  to  the  plaintiff. 

There  are  no  other  parties  before  the  court,  and  it 
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would  be  applying  too  strict  a  rule  of  construction  to  the 
language  used  by  the  pleader,  to  hold  that  the  allegation 
as  to  the  amount  due  has  or  can  have  reference  to  any 
other  parties  than  ,those  who  are  alleged  to  have  made 
the  note,  and  by  whom,  on  the  face  of  the  complaint,  it 
appears  to  have  been  indorsed  (See  remarks  of  Weight, 
J.,  in  Conkling  v.  Gandall,  1  Keyes,  231,  232). 

The  defendants  cannot  possibly  be  misled,  there  being 
no  mistake  about  the  fact  sought  to  be  averred,  and  the 
allegation  should  be  liberally  construed  with  a  view  to 
substantial  justice  between  the  parties  (Keteltas  v. 
Meyers,  19  iV.  Y.  233,  per  Allen,  J.). 

Then  as  to  the  indorsement.  The  language  of  the 
complaint  is,  "  Indorsed,  Charles  G.  Wolff  &  Co."  It  does 
no  violence  to  language  to  hold  that  such  a  statement  is 
equivalent  to  an  allegation  that  "  it "  (the  note)  was 
imlorsed  by  Charles  G.  Wolff  &  Co.,  the  makers  and 
payees.  It  is  averred,  that  the  note,  before  maturity,  was 
delivered  to  the  plaintiff.  If  the  note  was  delivered  by  a 
party  who  had  no  title  to  it,  that  would  be  a  matter  to  be 
pleaded  by  the  answer  as  a  defense;  but  the  fair  import  of 
language  is,  that  the  delivery  was  made  by  the  defendants, 
after,  by  indorsement,  they  had  made  .the  note  negotiable, 
and,  in  effect,  a  note  payable  to  bearer. 

In  such  a  case  it  is  not,  and  was  not  before  tho  Code, 
necessary  for  the  holder  of  thd  note  to  allege  or  prove^  in 
an  action  against  the  maker,  the  transfers  tHrough  which 
the  plaintiff  derives  his  title.  The  engagement  being  to 
pay  to  bearer,  that  fact  must  be  stated  in  the  complaint, 
and  its  statement  is  a  sufficient  allegation  of  title,  for  it  is 
the  fact  and  not  the  evidence  of  the  fact,  which  is  required 
to  be  pleaded  (Mechanics'  Bk.  v.  Straiton,  5  Ahh.  Pr. 
N.  S.  11,  per  SoPvUGHAM,  J.,  in  delivering  the  opinion  of  the 
court).* 

•See  also  Butchers  &  Drovers'  Bank  v.  Jacobson,  15  AbJ^  Pr.  218; 
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Now  in  this  case  it  is  alleged  that  the  plaintiff  is  the 
owner  and  holder  for  value  of  the  note. 

We  may  reject  the  word  "lawful"  as  stating  a  mere- 
conclusion  of  law ;  but  the  fact  still  remains  asserted  by 
the  plaintiff,  that  the  note  was  transferred  to  him  before 
maturity,  and  that  he  is  the  owner  and  holder  of  it  for 
valHe. 

This  makes  out  a> prima faoie  case  of  indebtedness,  on 
the  part  of  the  defendants,  and  should  put  them,  I  think, 
to  a  defense  on  the  merits  (Prindle  v.  Carruthers,  15 
JSr.  Y.  425;  Keteltas  v.  Mj^ers,  19  Id.  232;  Allen  v.. 
Patterson,  3  Seld.  476).  The  case  of  Rose  v.  Meyer  (T 
N.  Y.  Civ.  Pro.  219),  was  an  action  for  the  foreclosure  of  a 
mortgage,  which  is  not  an  instrument  for  the  payment  of 
money  only  (Peyser  v.  McCormack,  51  How.  Pr.  205). 

Judgment  will  therefore  be  rendered,  overruling  the 
demurrer,  with  leave  to  the  defendants  to  answer  on  pay- 
ment of  costs. 

From  the  judgment  entered  upon  this  determination,, 
the  defendant  appealed  to  the  general  term  of  the  supreme 
court  in  the  first  Department. 

Edmond  R.  Dodge^  for  defendants-appellants. 

The  allegation  that  "  the  plaintiff  is  the  lawful  owner 
and  holder  "  of  a  note  made  by  the  defendant  has  repeats 
edly  been  held  to  be  an  allegation  of  a  mere  conclusion  of 
law.  Rose  v.  Meyer,  7  N.  Y.  Civ.  Pro.  219,  221 ;  Adams 
V.  HoUey,  12  Emo.  Pr.  326,330  ;  Thomas  r.  Desmond^  12 
Id.  321 ;  Brown  v.  Ryckman,  12  Id.  313,  314  ;  White  v. 
Brown,  14  Id.  282,  286 ;  Witherspoon  v.  Van  Dolar,  15  Id. 
266 ;  Beach  v.  GaUup,  2  Code  Rep.  %Q ;  Smith  v.  Mead,  14 
Ahh.  Pr.  265. 

S.  C,  24  How.  Pr.  204;   aflf'g  9  Bosw.  595;  Marshall  «.  Rockwood,  \Z 
How.  Pr.  ;452;  Conkling  t.  Gandall,  4  Abb.  Ct.  App.  Dec.  422. 
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"  The  pleader  may  not  aver  a  legal  conclusion  as  an 
equivalent  for  the  group  of  facts  from  which  it  is  an 
inference."  Cook  v.  Warren,  88  iV  Y.  37,  40.  It  is 
alleged  that  the  "note  was  before  maturity  delivered  to 
the  plaintiff."  He  is  required  to  allege  who  delivered  it 
to  him.  Parker  v.  Totten,  10  Row.  Pr.  283,  236 ;  Tho- 
mas V.  Desmond,  12  Id.  321 ;  Gurnee  v.  Beach,  40  Hun^ 
108. 

Section  534  of  the  Code  of  Civil  Procedure  permits  the 
pleader,  where  the  action  is  founded  on  an  instrument  in 
writing  for  the  payment  of  money  only,  to  set  forth  a 
copy  of  the  instrument  and  state  that  there  is  due  to  him 
thereon  "  from  the  adverse  party  "  a  specified  sum  which  he 
claims.  It  is  essential,  in  pleading  under  those  provi- 
sions, to  allege  the  making  of  the  instrument.  This  is 
obvious.  Such  an  allegation  is  an  allegation  of  fact,  on 
which  issue  could  be  taken.  Conklin  v.  Gandall,  1  Keyes^ 
228,  230. 

Furthermore,  a  complaint  under  section  534  is  not 
sufficient,  when  the  title  of  the  pleader  rests  upon  facts 
extrinsic  to  the  instrument  itself, — exgr.^  where  the  action 
on  the  note  is  not  between  the  maker  and  payee, — unless 
such  extrinsic  facts  are  averred.  Conklin  -y,  Gandall  1 
Keyes,  228,  230  et  seq.;  Mchols  v.  Am,  Ky.  Sig.  Co.,  subd. 
13,  p.  258,  Abh.  Ann.  Dig.  1884.  It  seems  that  it  is  a  cor- 
rect rule  of  planding  that  a  transferee  of  commercial  pajier 
not  payable  to  bearer  is  bound  to  state  in  his  complaint 
upon  it  that  it  was  delivered  to  him  by  some  person  who 
had  title  to  it.  Gurnee  v.  Beach,  40  Hun,  108  ;  Parkers. 
Totten,  10  How.  Pr.  233,  236. 

Abram  Kling^  for  plaintiff -respondent. 

The  complaint  sets  forth  a  copy  of  the  instrument 
with  the  defendants'  indorsement  thereon,  which  is  suffi- 
cient to  transfer  title  to  the  plaintiff ;  but,  as  the  same  was 
Vol.  XIV.— 28. 
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made  payable  to  defendants'  own  order,  no  indorsement 
was  necessary,  as,  under  the  provisions  of  the  Revised 
Statutes,  the  said  note  had  the  same  effect  and  was 
negotiable  in  like  manner  as  if  made  payable  to  bearer. 
2  i?.  S.  (6  ed.)  1160  §  1.  Section  5  of  the  same 
act  provides  such  notes  made  payable  to  the  order  of  the 
maker  thereof,  or  to  the  order  of  a  fictitious  person, 
shall,  if  negotiated  by  the  maker,  have  the  same  effect 
and  the  same  validity  against  the  maker  and  all  per- 
sons having  knowledge  of  the  facts,  as  if  payable  to  the 
bearer. 

Mr.  Justice  Lawrence,  in  his  opinion,  has  properly 
held  that  under  section  534  of  the  Code,  the  plaintiff  set 
forth  sufficient  facts  to  show  that  he  is  entitled  to  recover 
upon  the  note  set  forth  in  the  complaint,  and  the  defend- 
ants cannot  possibly  be  misled,  and  there  can  be  no  mis- 
take about  the  facts  sought  to  be  averred.  Keteltas  v. 
Myers,  19  iT.  T.  235. 


"O' 


Per  Curiam. — (Yan  Brunt,  P.  J.,  Brady  and  Daniels, 
J'J.) — The  judgment  appealed  from  should  be  aflB.rmed 
upon  the  opinion  of  the  court  below,  with  leave,  however, 
to  the  defendant  to  answer  within  twenty  days,  upon 
payment  of  the  costs  in  the  court  below  and  the  costs  of 
this  appeal. 
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HOBART,    Respondent,    v.    PEG-K,    a    Lunatic,    and 

LEASK,  AS    Committee  of  his  person  and  Estate, 

Impleaded,  etc. 

LEASK,  AS  Executor,  etc.  of  Peck,  Deceased,  Appellant. 

Supreme  Court,  First  Department,  June,  1888. 

§  ^58. 

Beviml  of  action  against  administrator — discretion  of  court  as  to 
a&oerance. 

Where  one  of  the  parties  to  an  action,  upon  a  cause  of  action  which  is 
both  joint  and  several,  dies  pending  suit,  it  is  entirely  discretionary 
with  the  court  whether,  after  reviving  the  action  against  the  per- 
sonal representative  of  the  decedent,  it  order  severance  of  the  action, 
so  that  it  may  proceed  separately  against  the  representative  of  the 
decedent  and  against  the  surviving  defendant  or  defendants. 

Where,  in  such  a  case,  one  of  the  causes  of  action  stated  in  the  com- 
platnt  arose  upon  a  joint  liability  of  the  original  defendants,  there ' 
cannot  be  a  severance  of  that  cause  of  action,  and,  therefore,  there 
would  seem  to  be  no  good  reason  for  a  severance  of  the  action 
for  any  purpose. 

(Decided  June  19,  1883.) 

Appeal  by  George  Leask,  as  executor,  etc.,  of  Norman 
Peck,  deceased,  from  an  order  of  the  New  York  county 
special  term  reviving  and  continuing  this  action  against 
him  in  the  place  and  stead  of  said  defendant. 

This  action  was  brought  against  Louis  F.  Martin, 
Norman  Peck,  a  lunatic,  George  Leask,  as  committee  of 
the  person  and  estate  of  said  Norman  Peck,  and  John  T. 
Martin,  to  recover  upon  two  causes  of  action.  The  first 
cause  of  action  was  upon  a  contract  whereby  the  defend- 
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ants,  Louis  F.  Martin  and  Norman  Peck  jointly  and 
severally  agreed  to  pay  to  the  plaintiff  one-third  of  the 
net  profits  made  on  a  purchase  of  certain  real  property  in 
the  city  of  New  York,  and  is  to  recover  under  such  agree- 
ment, one-third  of  said  net  profits,  which  one-third  is 
alleged  to  amount  to  the  sum  of  $23,080.50.  The  second 
is  upon  a  similar  agreement,  made  by  the  same  defendants 
with  the  plaintiff,  whereby  said  defendants  agreed  to  pay 
to  the  plaintiff  one-third  of  the  net  profits  realized  from 
the  purchase  of  another  plot  of  land  in  the  city  of  New 
York,  which  said  one-third  is  stated  to  have  amounted  to 
the  sum  of  816,669.13. 

The  complaint  sets  forth,  as  to  each  cause  of  action, 
that  the  defendant,  Louis  F.  Martin,  for  a  nominal  con- 
sideration, conveyed  to  the  defendant,  John  T.  Martin, 
his  interest  in  a  portion  of  the  premises  described  in  said 
agreement.  Judgment  is  demanded  for  the  aggregate 
amount  of  the  said  one-third  of  the  net  profits  of  said  pur- 
chases, with  interest,  and  also  for  an  accounting  with 
respect  to  such  profits. 

After  the  service  of  the  summons  and  complaint,  and 
the  appearance  of  each  of  the  defendants  by  their  attor- 
neys, the  defendant,  Norman  Peck,  died,  and  thereafter 
his  last  will  and  testament  was  duly  admitted  to  probate, 
and  letters  testamentary  thereon  duly  issued  to  George 
Leask,  his  sole  acting  executor. 

The  plaintiff  thereupon,  on  proof  of  these  facts,  moved 
for  an  order  reviving  and  continuing  the  action  against 
George  Leask,  as  executor,  etc.,  of  Norman  Peck,  deceased, 
in  the  place  and  stead  of  the  defendant,  Norman  Peck, 
a  lunatic,  and  George  Leask,  as  committee  of  his  person 
and  estate.  This  motion  was  granted,  and  an  order  was 
duly  made  so  reviving  and  continuing  the  action,  and 
directing  that  a  supplemental  summons  issue,  directed  to 
the  defendant  George  Leask,  as  such  executor,  and  that 
the  summons  and  all  papers  herein  be  amended  by  strik- 
ing out  the  names  of  the  defendant,  Norman  Peck  and 
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George  Leask,  as  committee  of  his  person  and  estate. 
From  that  order  Leask,  as  executor,  took  this  appeal. 

J.  Hampton  Dougherty  {Smith  <&  Dougherty,  attor- 
neys), for  Leask,  executor,  etc.,  appellant. 

Aaron  Pennington  Whitehead  {Martin  (&  Smith, 
attorneys),  for  plaintiff -respondent. 

Macombeb,  J. — Counsel  for  the  appellant  seems  not 
to  object  to  the  order,  reviving  the  action  against  the 
executor  of  IS^orman  Peck,  deceased,  but  claims  that  the 
court  should  have  severed  the  action,  and  permitted 
separate  trials  thereof.  Section  758  of  the  Code  of  Civil 
Procedure  provides  that  the  estate  of  a  person  joiutly 
liable  upon  a  contract  with  others  shall  not  be  discharged 
by  his  death,  and  permits  the  court  to  make  an  order  to 
bring  in  the  personal  representative  of  the  decedent, 
when  it  is  necessary  so  to  do  for  the  proper  disposition  of 
the  matter ;  "  and,  where  the  liability  is  several  as  well  as 
joint,  may  order  a  severance  of  the  action,  so  that  it  may 
proceed  separately  against  the  representative  of  the 
decedent,  and  against  the  surviving  defendant  or  defend- 
ants." Under  this  statute,  it  is  entirely  discretionary 
with  the  court  whether,  after  reviving  the  action  against 
personal  representative,  it  severs  it  or  not,  even  where 
the  whole  cause  of  action  is  several  as  well  as  joint.  The 
complaint  contains  two  counts  or  causes  of  action,  in  one 
of  which  the  defendants  are  charged  jointly  and  severally, 
and  in  the  other  are  charged  jointly.  As  there  could  not 
be  a  severance  under  this  statute  of  the  cause  of  action 
stated  to  arise  from  the  joint  liability  of  the  original 
defendants,  there  seems  to  be  no  good  reason  for  sever- 
ance for  any  purpose.  The  order  appealed  from  should 
be  affirmed,  with  costs. 

Yas  Bkunt,  P.J.,  and  Baetlett,  J.,  concurred. 


438  CIVIL  PROCEDUKE  REPORTS. 


Ensign  v.  Nelson. 


ENSIGN,  Respondent,  v.  KELSON,  Appellant. 

Supreme  Court,  First  Department,  General  Term,  June, 

1888. 

§§  550,  551,  560,  568,  1200. 

Order  of  a/rrest — when  granted  became  defendant  is  not  a  resident — 
proqf  in  support  of,  on  motion  to  vacate. 

An  action  for  an  accounting  with  respect  to  the  profits  of  a  joint  or 
copartnership  enterprise  is  one  in  which  a  judgment  may  be  ren- 
dered requiring  the  performance  of  an  act, — to  wit,  the  rendering 
of  an  accoimt, — which  would  be  ineffectual  in  case  the  defendant 
departed  from  or  continued  without  the  State,  and  which  may  be 
enforced  by  proceedings  to  pimish  for  contempt,  and,  therefore,  an 
order  of  arrest  may  be  granted  therein  on  the  ground  that  the 
defendant  is  a  non-resident  or  is  about  to  depart  from  the  State. 

One  of  the  parties  to  a  contract  imder  which  a  joint  enterprise  for 
mutual  profit  has  been  engaged  in  or  one  of  the  members  of  a 
copartnership  may,  in  a  proper  case,  maintain  an  action  for  an 
accounting,  [i]  in  the  regular  course  of  the  proceedings  in  which  the 
defendant  could  and  ordinarilj'  would  be  required  to  present  and 
file  a  statement  of  the  business  and  of  the  accounts,  this  direction 
would  be  regularly  given  by  an  interlocutory  judgment ;  [2]  and  the 
non-compliance  therewith  could  be  regularly  enforced  by  the  court 
by  the  punishment  of  the  party  failing  to  comply,  as  for  a  contempt. 

An  interlocutory  judgment  requiring  a  party  to  account,  which  may  be 
enforced  by  proceedings  to  punish  for  contempt,  is  a  judgment  with- 
in the  meaning  of  section  550  of  the  Code  of  Civil  Procedure, 
authorizing  the  arrest  of  a  non-resident  or  a  defendant  who  is  about 
to  depart  from  the  State,  in  a  case  in  which  a  judgment  is  demanded 
which  would  require  the  performance  of  an  act,  the  neglect  or 
refusal  to  do  which  would  be  punished  by  the  court  as  a  con- 
tempt. [4,5,6] 

An  order  of  arrest  under  section  550  of  the  Code  of  Civil  Procedure  is 
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a  substitute  for  a  writ  ne  exeat,  which  has  been  abolished  by  the  Code 
of  Civil  Procedvu-e.  [6] 

Where  the  defendant,  upon  an  application  for  the  vacation  of  an  order 
of  arrest  issued  against  his  person  presents  an  affidavit,  the  party- 
procuring  the  order  of  arrest  may  submit  new  proof  tending  to  sus- 
tain any  ground  of  arrest  recited  in  the  order.  [7] 

If  a  defendant,  on  moving  to  vacate  an  order  of  arrest,  presents  any  new 
proof  whatever  in  support  of  his  application,  the  plaintiff  has  the 
right  to  sustain  his  order  of  arrest  by  further  proof  or  further  affi- 
davits on  his  part  to  either  or  any  of  the  grounds  upon  which  the 
order  may  have  been  made.  [9] 

Where  an  order  of  arrest  is  made  by  the  court,  it  is  not  necessary  that 
it  be  subscribed  by  the  judge  presiding.  [H] 

The  undertaking  given  upon  an  application  for  an  order  of  arrest  is 
required  to  be  in  the  form  and  amount  which  the  court  shall  pre- 
scribe, and  where  it  is  executed  by  two  sureties  and  has  been 
approved  by  the  judge  presiding  in  the  court  where  the  order  of 
arrest  was  made,  and  conforms  in  all  respects  to  the  requirements  of 
the  Code  of  Civil  Procedure,  it  is  sufficient.  [lO] 

Where  a  motion  was  made  to  vacate  an  order  of  arrest  on  affidavit,  and 
after  the  argument  of  the  motion  and  its  submission  to  the  court,  but 
before  it  was  decided,  the  plaintiff  moved  for  leave  to  add  the  com- 
plaint to  the  additional  proof  produced,  and  the  court,  after  hearing 
the  defendant,  allowed  the  complaint  to'  be  submitted, — Held,  that 
the  court  had  power  to  do  so,  inasmuch  as  the  motion  remained 
undecided,  and  the  complaint  was  received  only  as  an  additional  affi- 
davit tending  to  sustain  the  order  of  arrest.   [«] 

{Decided,  June,  1888.) 

Appeal  by  defendant  from  two  orders  of  the  Kew 
York  county  special  term,  one  denying  a  motion  to  vacate 
an  order  of  arrest,  and  the  other  permitting  plaintiff  to 
submit  the  complaint  herein  as  a  part  of  his  papers  to 
oppose  the  motion  to  vacate  the  order  of  arrest. 

The  material  facts  are  stated  in  the  opinion. 
George  TT,  Blunt,  for  defendant-appellant. 
Sumner  B.  Stiles,  for  plaintiff-respondent. 
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Daniels,  J. — The  order  of  arrest  was  made  by  the 
court  under  section  550  of  tlie  Code  of  Civil  Procedure. 
This  authorizes  the  court  to  make  the  order  in  an  action 
wherein  the  judgment  demanded  would  require  the  per- 
formance of  an  act  the  neglect  or  refusal  to  perform 
which  would  be  punishable  by  the  court  as  a  contempt, 
and  the  defendant  is  not  a  resident  of  the  State,  or,  being 
a  resident,  is  about  to  depart  therefrom,  by  reason  of 
which  non-residence  or  departure  there  might  be  danger 
that  the  judgment  or  order  requiring  the  performance  of 
the  act  would  be  ineffectual.  The  action  was  brought 
for  an  accounting  upon  an  agreement  between  the  par- 
ties by  which  the  defendant  agreed  to  secure  the  exclusive 
control  of  the  advertising  of  responsible  parties,  and  to 
turn  over  their  contracts  to  the  plaintiff  for  performance 
by  him ;  the  parties  agreeing  to  share  equally  the  net 
profits  which  might  accrue  from  the  advertising  begun 
and  executed  in  that  manner.  It  was  stated  in  the 
affidavits  that  contracts  had  been  obtained  for  printing, 
and  had  been  performed  under  this  agreement,  and  that 
the  defendant  had  collected  the  amounts  due  for  the 
services  rendered,  and  had  failed  to  account  with  the 
plaintiff  concerning  the  same.  It  was  also  stated  that 
the  defendant  did  not  resde  within  this  State,  but  was  a 
resident  of  Philadelphia,  in  the  State  of  Pennsylvania. 
These  facts  presented  a  presumptive  right  of  action 
against  the  defendant,  and  a  case  in  which  an  order  for 
his  arrest  and  detention  might  be  made  by  the  court ;  and 
it  did  not  follow,  because  the  balance  recovered  by  the 
judgment  could  be  collected  by  execution,  that  the  defend- 
ant could  not  be  arrrested  under  the  order. 

Whether  the  parties  are  to  be  regarded  strictly  as 

partners  between  themselves,  or  as  persons  engaged 

[1]     in  a  joint  enterprise  for  mutual  profit,  under  the 

agreement  which  they  entered  into,  is  not  important ; 

for  in  either  view  an  action  for  an  accounting  could  be 

maintained     by    the    plaintiff    against    the    defendant 
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(Marston  v.  Gould,  69  JST.  T.  220,  224,  225).  And  in 
[2]    the  regular  course  of  proceeding  in  the  action  the 

defendant  could,  and  ordinarily  would,  be  required 
to  present  and  file  a  statement  of  the  business  and  of  the 
accounts  (Hathaway  v.  Russell,  7  Abh.  iV.  C.  138; 
affirmed,  46  Su2)er.  Ct.  103.) 

The  practice  in  an  action  for  an  accounting  was 
[3]    there  considered,  and  the  conclusion  was  sustained, 

upon  authority,  that  the  defendant,  under  the  present 
system,  could  be  required,  as  he  was  under  the  preceding 
practice  in  chancery,  to  state  and  file  an  account  of  the 
business  and  transactions  of  the  firm,  or  of  their  joint 
adventure:  and  where  that  direction  may  be  given,  and 
the  defendant  fails  to  comply  with  it,  there  it  conld  regu- 
larly be  enforced  by  the  court,  by  the  punishment  of  the 

party  failing  to  comply,  for  a  contempt.  The  direc- 
[*1    tion  would  regularly  be  given  by  an  interlocutory 

judgment,  which  would  be  a  judgment  within  the 
language  of  subdivision  4  of  section  550  of  the  Code  of 

Civil  Procedure.  For  the  term  "judgment,"  as  it 
p]    was  there  used,  includes  either  an  interlocutory  or 

final  determination  of  the  rights  of  the  parties. 
{Code  Civ.  Pro.  §  1200. 

The  order  of  arrest  in  this  class  of  cases  is  a  sub- 
[6]    stitute  for  the  writ  of  ne  exeat,  which  has  been 

abolished  by  the  code  ;*  and  it  is  authorized  by  sec- 
tion 550  of  the  Code  in  an  action  of  this  description,  and 
so  was  a  ne  exeat  held  to  be  in  cases  arising  in  courts  of 
equity  (Myer  v.  Myer,  25  N.  J.  Eq.  28  ;  Dean  v.  Smith, 
23  Wis.  483.) 

The  defendant  moved  to  vacate  the  order,  not  only 
upon  the  alleged  insufficiency  of  the  affidavits  on  which 

it  was  made,  but  also  on  an  affidavit  of  his  own, 
J7]    stating  that  he  had  demanded  an  account  of  the 

*  See  Carrigan  v.  Washburn,  ante,  p.  350,  and  Roeber  x.  Dawson, 
€mte  p.  354. 
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transactions  of  the  business  from  the  plaintiff,  who  had 
refused  to  furnish  it,  and  that  he  was  in  the  employ 
of  Mumm  &  Co.,  in  the  city  of  New  York,  although  a 
resident  of  the  city  of  Philadelphia.  This  affidavit, 
although  briefly  stating  additional  facts,  vested  the 
plaintiff  with  the  right,  under  section  568  of  the  Code  of 
Civil  Procedure,  to  oppose  the  application  for  the  dis- 
charge of  the  order,  by  new  proof  tending  to  sustain  any 
ground  of  arrest  recited  in  the  order  ;  and  such  additional 
proof  was  produced  upon  the  hearing,  but  not  materially 

changing  the  case  as  it  had  been  before  presented. 
[8]  After  the  argument  of  the  motion,  and  its  submis- 

sion to  the  court,  an  application  was  made  on  behalf 
of  the  plaintiff  for  leave  to  add  the  complaint  to  the  addi- 
tional proofs  produced,  and,  after  the  hearing  of  the 
defendant  upon  that  application,  the  order  was  made 
allowing  the  complaint  to  be  submitted.  This  the  court 
evidently  had  the  power  to  do,  inasmuch  as  the  motion 
remained  undecided,  and  the  complaint  was  received  only 
as  an  additional  affidavit  tending  to  sustain  the  order  of 

arrest.  The  extent  to  which  the  new  proof  may  be 
P]    made  is  not  important.     If  it  is  given  in  any  degree 

in  support  of  the  application  to  discharge  the  order, 
the  plaintiff  has  the  right  to  sustain  it  by  further  proof 
or  further  affidavits  on  his  part,  directed  to  either  of  the 

grounds  upon  which  the  order  may  have  been  made. 
[10]         The  undertaking  given  upon  the  application  for 

the  order  of  arrest  was  executed  by  two  sureties,  in 
the  sum  of  $250  ;  and  by  section  560  of  the  Code  it  was 
required  to  be  in  the  form  and  amount  which  the  court 
should  prescribe.  This  undertaking  was  accepted  and 
approved  by  the  judge  presiding  in  the  court  where  the 
order  was  made,  and  it  conforms  to  all  that  is  requisite  to 

bring  it  within  this  section  of  the  Code.  And  as 
["]   the  order  itself  was  made  by  the  court,  it  was  not 

necessary  that  it  should  be  subscribed  by  the  judge 
presiding. 
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Upon  no  ground  does  the  defendant  appear  to  be 
entitled  to  be  relieved  from  this  order  of  arrest;  and 
both  that  order,  and  also  that  made  on  the  application 
permitting  the  complaint  to  be  added  to  the  proofs  on 
the  hearing  of  the  motion,  should  be  affirmed,  with 
costs,  and  also  the  disbursements. 

Bkady  and  Bartlett,  JJ.,  concurred. 


BENNETT,  Respondent,  v.  LEEDS  MANUFACTUR- 
ING  COMPANY,  Appellant. 

CoFKT  OF  Appeals,  June,  1888. 

§§500,  524,  526. 

Anm&r — denials  in,  may  he  on  information  and  belief. 

A  denial,  in  a  verified  answer,  of  a  material  allegation  of  the  complaint, 
may  be  "  upon  information  and  belief."  This  form  of  denial  is  jus- 
tified both  by  reason,  and  by  a  proper  construction  of  section  500 
of  the  Code  of  Civil  Procedure,— providing  what  an  answer  must 
contain,— in  connection  with  sections  524  and  526  thereof,  prescrib- 
ing the  form  of  verification  to  pleadings,  and  determinmg  its  effect 
for  all  purposes,  including  a  criminal  prosecution. 
It  seems,  that  under  the  Code  of  Civil  Procedure,  §  500,  three  forms  of 
denials  in  an  answer  are  allowable,  viz.:  (1)  direct  and  positive 
denials;  (2)  denials  upon  information  and  belief,  and  (3)  denial  of 
any  knowledge  or  information  sufficient  to  form  a  belief. 

Section  524  of  the  Code  of  Civil  Procedure;  providing  that  allegations 
or  denials  in  a  verified  pleading  must  in  form  be  stated  to  be  made 
by  the  party  pleading,  and  that,  unless  stated  therein  to  be  made 
upon  i9formation  and  belief,  must  be  regarded  as  having  been 
made  upon  the  knowledge  of  the  person  verifying  the  same,  etc., 
applies  to  all  pleadings,  the  answer  as  well  as  the  complaint,  and  to 
denials  as  well  as  affirmative  defenses  or  covmter-claims. 

(Decide  June  19,  1888.) 
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Appeal  by  defendant  from  judgment  of  the  general 
term  of  the  supreme  court  in  the  first  department,  affirm- 
ing a  judgment  and  order  of  the  New  York  county  special 
term. 

The  facts  appear  in  the  opinion. 

John.  B.  DiU,  for  defendant-appellant. 

Henry  M.  Brigham,  for  plaintiff-respondent. 

Andrews,  J. — The  defendant  was  sued  upon  a  contract 
which  the  plaintiff  in  his  verified  complaint,  upon  infor- 
mation and  belief,  alleged  was  made  by  the  corporation. 
The  defendant  in  its  answer,  also  verified,  denied  in  like 
manner,  upon  information  and  belief,  certain  material 
allegations  in  the  complaint ;  and  the  sole  question  is, 
whether  this  form  of  denial  is  authorized  by  subdivision  1  of 
section  500  of  the  Code, — which  declares  that  the  answer 
must  contain  "  a  general  or  specific  denial  of  each  mate- 
rial denial  of  the  allegation  of  the  complaint  controverted 
by  the  defendant,  or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief."  Upon  reason,  this 
form  of  denial  in  a  pleading  would  seem  to  be  justified. 
Information  is  the  source  of  much — indeed,  of  the  most 
that  we  call  knowledge.  We  affirm  or  deny  the  existence 
of  an  alleged  fact  either  from  personal  knowledge  of  its 
existence,  or  because  we  have  information  thereof  which 
we  credit.  This  latter  is  the  source  of  most  of  our  knowl- 
edge of  the  facts  of  history,  and  in  the  ordinary  affairs  of 
life  we  accept  and  act  upon  facts  known  to  us  only  by 
information,  as  fully  and  confidently  as  though  they  were 
personal  incidents  in  our  experience. 

But  assertions  of  facts  are  frequently  made,  of  which 
facts  we  neither  have  absolute  knowledge,  nor  are  they 
accredited  in  such  a  way  as  to  satisfy  us  of  their  existence. 
We  may  not  be  able  either  to  affirm  or  deny  their  exist- 
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ence,  or  even  to  form  a  judgment  or  belief  in  respect  to 

It  is  obvious  that  each  of  these  several  conditions  may- 
exist  in  the  case  of  a  defendant  brought  into  court  to 
answer  a  complaint,  as  to  the  facts  alleged  upon  which 
the  complaint  is  founded.  The  facts  alleged  may  be  true 
or  false  to  his  personal  knowledge.  If  he  has  no  personal 
knowledge  of  their  truth  or  falsity,  nevertheless  he  may 
have  information  which  satisfies  him 'that  they  are  either 
true  or  false,  and  a  belief  founded  thereon.  Still  again, 
he  may  have  no  information  upon  which  he  can  affirm  or 
deny  the  facts  alleged,  or  if  he  has  some  information,  it 
may  not  be  such  as  to  create  a  belief  one  way  or  the 
other  as  to  their  existence,  or  whether  the  assertions  made 
are  true  or  untrue. 

In  the  first  and  third  cases  supposed,  concededly  the 
defendant  can  put  the  plaintiff  to  his  proof.  He  may  do 
this  in  the  one  case  by  a  direct  and  positive  denial,  and  in 
the  other  by  denying  any  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  existence  of  the  alleged 
facts.  If  the  defendant  is  in  the  condition  of  having 
information,  and  a  belief  founded  thereon  that  the  facts 
alleged  are  untrue,  but  no  actual  knowledge,  unless  he  can 
deny  absolutely  the  allegations  of  the  complaint,  or  deny 
them  upon  information  and  belief,  he  will  be  precluded  in 
such  a  case,  where  the  complaint  is  verified,  from  answer- 
ing at  all,  and  judgment  may  go  against  him  by  default, 
although  he  might  be  able,  on  a  trial,  to  establish  a  com- 
plete defense  to  the  action. 

It  may  be  safely  assumed  that  it  was  not  in  the  mind 
of  the  legislature,  in  framing  the  rules  of  pleading,  to 
permit  such  a  result,  or  to  put  a  defendant  so  situated  in 
a  position  where  he  could  not,  by  his  pleading,  compel  the 
plaintiff  to  prove  his  complaint.  Section  500  of  the  Code 
does  not  prescribe  the  form  of  a  denial,  except  that  it 
must  be  general  or  specific,  or  where  the  defendant  has 
no  knowledge  or  information  as  to  any  material  fact 
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alleged,  sufficient  to  form  a  belief  in  regard  to  the  same, 
his  denial  may  be  in  that  formula. 

Reading  section  500,  in  connection  with  sections  524 
and  526,  it  is,  we  think,  very  clear,  that  a  general  or  specific 
denial  under  the  first  subdivision  of  section  500,  may  be 
upon  information  and  belief.  By  section  524,  "the  alle- 
gations or  denials  in  a  verified  pleading  must  in  form  be 
stated  to  be  made  by  the  party  pleading.  Unless  they 
are  therein  stated  16  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded  for  all  pur- 
poses, including  a  criminal  prosecution,  as  having  been 
made  upon  the  knowledge  of  the  person  verifying  the 
same.  An  allegation  that  the  party  has  not  sufficient 
knowledge  or  information  to  form  a  belief  with  respect  to 
the  matter,  must,  for  the  same  purposes,  be  regarded  as 
an  allegation  that  the  person  verifying  the  pleading  has 
not  such  knowledge  or  information."  This  section,  on 
its  face,  applies  to  all  pleadings, — ^the  answer  as  well  as  the 
complaint, — and  to  denials  in  the  answer  as  well  as  to 
affirmative  defenses,  or  counter-claim.  It  assumes  that 
when  a  party  has  no  personal  knowledge,  an  averment  or 
denial  may  be  made  upon  information  and  belief,  and 
treats  every  positive  averment  or  denial  as  having  been 
made  on  personal  knowledge,  and  declares  in  substance 
that  it  is  to  be  so  regarded  in  criminal  prosecutions.  Sec- 
tion 526, — which  prescribes  the  form  of  verification, — 
requires  it  to  be  stated  therein  that  the  pleading  is  "  true 
to  the  knowledge  of  the  person  making  it,  except  as  to 
those  matters  therein  stated  to  be  alleged  on  information 
and  belief,"  etc.  This  section  also  recognizes  allegations 
which  manifestly  include  denials  made  upon  information 
and  behef,  as  proper  forms  of  pleading. 

We  think,  therefore,  upon  reason,  as  well  as  upon  the 
construction  of  the  Code,  a  denial  in  a  verified  answer  of 
a  material  allegation  in  the  complaint,  "  upon  information 
and  belief,"  is  good.  Any  other  conclusion  would  lead, 
in  some  cases,  to  great    injustice.      There  are   diverse 
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authorities  upon  the  question,  but  the  great  preponderance 
of  authority  supports  the  conclusion  Ave  have  reached. 
Brotherton  v.  Downey,  21  Hun,  436 ;  Wood  v.  Raydure, 
39  Id.  144;  Musgrove  v.  Mayor,  etc.,  51  If.  Y.  Suj>er. 
a.  528 ;  Macauley  v.  The  BromeU  &  Barclay  Printing 
Co.,  5  iV.  T.  Civ.  Fro.  431.  See,  also,  Maclay  v.  Sands, 
94  V.  8.  586;  Jones  v.  City  of  Petaluma,  36  Cal.  230.* 

It  follows  that  the  judgment  of  the  general  and 
special  terms,  and  the  order  striking  out  defendant's 
answer,  should  be  reversed. 

All  concurred. 


*  See  also,  to  effect  that  denials  may  be  on  information  and  belief, 
Lidgerwood  M'f'g  Co.  v.  Baird,  ^  N.  T.  Civ.  Pro.  54;  Richards  « 
Fueschel,  5  Id.  430;  Wood  v.  Raydure,  9  Id.  96;  Henderson  «.  Man- 
ning, 5  J<f.  221;  Burley  v.  German  American  Bank,  5  Id.  172;  and 
Griffin  v.  L.  I.  R.  R.  Co.,  9  Id.  84. 
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ACCOUNTING-.— Parties  to  a  contract  under  which  a  joint  enter-  *^^ 
prise  for  mutual  profit  has  been  engaged  in,  may,  in  a  proper 

case  maintain  an  action  for  an  accounting 43g 

In  the  regular  course  of  the  proceedings  in  an  action  for  an 

accounting,  the  defendant  could  and  ordinarily  would  be 
required  to  file  an  account;  this  direction  would  regularly  be  o-iven 
by  an  interlocutory  judgment  and  the  non-compliance  therewith 
punished  as  a  contempt ^gg 

When  accounting  with  respect  to  rents  and  profits  of  premises 

directed  to  be  conveyed  to  plaintiff  should  be  obtained  by  appli- 
cation for  direction  at  foot  of  judgment  rather  than  by  new  ac- 
tion    106 

See  Arrest;  Executor  and  Administrator. 

ACKNOWLEDGMENT— Is  no  part  of  the  contract  expressed  in  a 
deed,  but  merely  an  admission  of  its  execution 216 

ACTION — When  causes  of,  identical I47 

ACTION  FOR  A  CHATTEL— See  Pi^eading. 

AFFIDAVIT  OF  MERITS— When  order  extending  time  to  plead 
may  not  be  disregarded  for  want  of j 

ALLOWANCE-See  Costs. 

AMENDMENT — When  title  to  action  may  be  amended  by  substi- 
tuting name  of  president  of  unincorporated  association  in  place 
of  its  name J26 

When  defects  in  undertaking  on  appeal  may  be  amended  nunc 

pro  tunc gQ-^ 

See  Appeal;  Pleading, 

APPEAL— From  judgment  is  not  a  new  action,  but  is  a  new  pro- 
ceeding in  an  action  after  its  determination,  distinct  from  that 
resulting  in  recovery  of  judgment jij^g 

Whether  final  judgment  entered  after  failure  to  answer  over 

as  permitted  by  an  interlocutory  judgment  is  a  judgment  by  de- 
Vol.  XIV.— 29.  [449] 
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fa\  Jt,  and,  therefore,  an  appeal  does  not  lie  therefrom,  quceryf. .   176 

Right  to  appeal  from  order  denying  motion  to  set  aside  judg- 
ment as  irregular,  not  waived  by  appealing  from  the  judgment.   176 

"When  right  to,  not  waived  by  accepting  costs ^87 

Order  of  supreme  court  granting  or  refusing  leave  to  serve 

supplemental  complaint  is  not  reviewable  in  court  of  appeals. .   187 

Where  order  of  general  term  does  not  indicate  any  doubt  on 

the  part  of  the  court  as  to  its  power,  or  any  misconception  in  its 
exercise,  the  court  of  appeals  will  not  review  it  where  the  ques- 
tion determined  is  one  of  discretion  only 187 

Exercise  of  discretion  in  determining  motion  for  bill  of  par- 
ticulars is  reviewable  by  general  term 99 

Instance  of  notice  of  entry  of  judgment  held  sufficient  to  limit 

time  to  appeal 360 

Notice  of  appeal  from  judgment  and  from  order  denying  mo- 
tion for  new  trial,  served  after  time  to  appeal  from  judgment 
has  expired,  but  before  the  expiration  of  the  time  to  appeal  from 
the  order,  is  good  as  to  the  order,  although  ineffectual  as  to  the 
judgment;  and  proceedings  are  properly  stayed  pending  such  ap- 
peal    360 

. Where  a  copy  of  an  undertaking  was  duly  served  with  the 

notice  of  appeal  and  returned  on  the  ground  that  it  was  not  ser- 
ved in  time,  and  the  creditor  threatened  to  enforce  the  judgment, 
plaintiff  properly  applied  for  and  the  court  properly  granted  an 
order  staying  proceedings  pending  the  appeal 360 

Proceedings  under  order  granting  new  trial  are  not  stayed  by 

taking  and  perfecting  of,  to  court  of  appeals 41'o 

Stay  in  such  a  case  must  be  obtained  by  special  order  and  by 

complying  with  such  conditions  as  the  order  prescribes 415 

Where  notice  of  appeal  was  duly  filed,  but  service  thereof 

was,  through  error  as  to  proper  mode  of  service,  defective,  the 
court  may  properly  permit  service  upon  respondent's  attorney 
after  time  has  expired 290 

Undertaking  on  appeal  with  two  sureties  need  not  be  approved 

before  filling,  but  when  excepted  to  sureties  must  justify,  and 
allowance  of  justice  indorsed  thereon 307 

AVhere  surety  company  is  surety  on  undertaking  on  appeal,  it 

must  be  approved  by  a  justice  of  the  court  from  which  the 
appeal  is  taken  before  it  is  filed  or  served 307 

When  defects  in  undertaking  on  appeal  may  and  should  be 

cured  nunc  pro  tunc ....   307 

When  jurisdiction  in  case  of  appeal  attaches 307 

Time  for  justification  of  sureties  on  undertaking  on  appeal, 

or  for  giving  new  undertaking,  may  be  extended  by  ex  parte 
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order ^07 

When  objection  to  undertaking  on  appeal  waived 307 

When  district  attorney  may  appeal  from  order  made  on  return 

of  habeas  corpus  directing  discharge  of  prisoner 341 

Power  of  appellate  court  to  remand  prisoner  and  remit  case 

to  court  below  for  re-sentence  on  reversal  of  judgment 241 

Where  judgment  or  order  of  New  York  city  court  is  affirmed 

by  court  of  common  pleas,  the  papers  should  be  remitted  to  the 

city  court  and  judgment  cannot  be  entered  in  court  of  common 

pleas ^IS 

Practice  on  appeal  to  court  of  appeals  from  affirmance  by 

court  of  common  pleas  of  judgment  of  New  York  city  court, 

stated ^^^ 

Rig-lit  not  urged  on    hearing    below   cannot  be  effectually 

urged  on  appeal 

Upon  appeal  from  referee's  report  the  general  term  cannot 

examine  the  evidence  for  the  purpose  of  making  new  findings. .   332 

Proper  practice  to  secure  review  of  referee's  report 3S2 

Order  adjusting  costs  will  be  affirmed  on,  where  it  does  not 

appear  what  items  of  costs  were  allowed  and  what  were  objected 

.„  dyy 

to 

Where  order  limiting  examination  before  trial  reviewable  on 

appeal  to  court  of  appeals _• "^^ 

The  regularity  of  the  issuance  and  return  of  an  execution  can- 
not be  questioned  on  appeal  to  the  court  of  appeals  from  a  judg- 
ment in  a  creditor's  action  where  the  point  was  not  taken  at  trial 

146 

term 

Instance  of  a  case  in  which  an  estoppel  claimed  on  appeal  to 

the  court  of  appeals  but  not  set  up  in  the  answer,  as  to  which 
there  was  no  finding  or  request  to  find,  or  exceptions,  but  there 
was  some  contradictory  evidence  was  held  not  to  be  a  ground  for 

1  146 

reversal 

See  Costs. 

ARREST— The  fact  that  under  the  Code  of  Civil  Procedure,  sec- 
tion 549,  as  amended  in  1886,  the  facts  upon  which  an  order  of 
arrest  may  be  granted  if  one  is  sought  must,  expect  in  ne  exeat 
cases,  be  stated  in  the  complaint,  does  not  change  an  action  from 
one  on  contract  to  one  in  tort,  nor  do  away  with  the  necessity  for 
an  order  of  arrest  as  prerequisite  to  the  issuing  of  an  execution 
where  the  right  to  arrest  is  extrinsic  to  the  cause  of  action.  .350,  354 

Where,  in  an  action  upon  a  promissory  note,  it  is  alleged  that 

the  defendant  was  guilty  of  fraud  in  incurring  the  liability,  the 
riehl  to  arrest  the  defendant  depends  upon  facts  extrinsic  to  the 

S50 
cause  of  action 
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In  an  action  to  recover  money  received  in  fiduciary  capacity, 

the  right  to  arrest  is  extrinsic  to  the  cause  of  action,  unless  the 
plaintiff  was  entitled  to  recover  the  very  money  received  by  the  de- 
fendjiut 854 

An  action  for  an  accounting  is  one  in  which  a  judgment  may  be 

rendered  requiring  the  performance  of  an  act,  the  failure  to  per- 
form which  would  be  punishable  as  a  contempt;  and  it  is  one, 
therefore,  in  which  an  order  of  arrest  may  be  granted  on  the 
ground  that  the  defendant  is  a  non-resident  or  is  about  to  depart 
from  the  state 438 

An  interlocutorj"- judgment  requiring  an  accounting  is  a  judg- 
ment within  the  meaning  of  section  550  of  the  Code  of  Civil 
Procedure 438 

Order  of,  under  section  550  of  the  Code  of  Civil  Procedure,  is 

a  substitute  for  a  writ  of  ne  «ce«<,  jwhich  writ  has  been  abolished 
by  the  Code  of  Civil  Procedure 438 

Instance  of  a  case  in  which  an  order  of,  was  properly  granted 

in  an  action  to  recover  a  chattel,  on  the  ground  that  defendant 
had  disposed  of  it  with  intent  that  it  should  not  be  found  or  taken 
by  the  sheriff 836 

Where  an  affidavit  is  presented  in  support  of  an  application  to 

vacate  an  order  of  arrest,  the  party  who  procured  it  may  submit 
new  proof  tending  to  sustain  any  ground  of  arrest  recited  in  the 
order  438 

Where  an  order  of  arrest  is  made  by  the  court,  it  is  not  nec- 
essary that  it  be  subscribed  by  the  justice  presiding 438 

Undertaking  to  procure  is  sufficient  where  it  conforms  in  all 

respects  to  the  Code  of  Civil  Procedure,  is  executed  by  two  sure-  '"" 
ties,  and  approved  by  the  judge  presiding  in  the  court  where  the 
order  was  made 438 

. After  the  submission  of  a  motion  to  vacate  an  order  of  arrest 

made  upon  affidavits,  the  court  may  permit  the  plaintiff  to  sub- 
mit his  complaint  as  an  additional  affidavit 438 

Order  of,  properly  vacated,  when  action  cannot  be  maintained 

in  form  in  which  it  is  brought 320 

. See  Execution  against  the  Pekson;  Habeas  Cokpus;  Im- 
prisonment. 

ATTACHMENT — Where  attachment  issued  against  property  of  a 
resident  of  this  State,  it  is  not  necessary  that  summons  be 
served    within  thirty  days  after  granting  the  attachment,  the 

'    attachment  not  being  necessary  to  the  conferring  of  jurisdiction.     45 

May  issue  upon  binding  judgment,  whether  foreign  or  domes- 
tic, whether  recovery  in  an  action  ex  contractu  or  ex  delicto 19 

Code  of  Civil  Procedure,  section  635, — providing  for  the  grant- 
ing of  attachments  against  the  property  in  actions  upon  con- 
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tract, — contemplates  two  kinds  of  contract,  viz.,  express  and 
implied 19 

Money  realized  by  assignee  of  attachment  debtor  upon  sale  of 

assigned  property  cannot  be  levied  upon  under 401 

There  can  be  no  levy  upon  money  under,  until  the  officer 

executing  the  writ  takes  the  money  into  his  possession 401 

Placing  money  in  view  of  sheriff  having  attachment,  saying 

there  is  the  money,  but  forbidding  him  to  take  it,  is  not  a  volun- 
tary delivery  to  the  sheriff 401 

Is  properly  vacated,  when  action  cannot  be  maintained  in  form 

which  it  is  brought 328 

Sale  of  attached  property,  with  the  consent  of  all  parties  and 

by  the  direction  of  the  court,  and  the  depositing  of  its  proceeds 
under  direction  of  the  court,  will  not  prejudice  the  rights  of 
creditors  who  subsequently  obtain  judgments  and  executions. . .   232 

Laches  without  legitimate  excuse  is  sufficient  ground  for 

denying  motion  to  set  aside,  for  irregularity,  but  where  the  appli- 
cation is  made  on  the  merits  the  rule  as  to  diligence  applicable 
to  cases  of  irregularity  is  not  necessarily  controlling 233 

Instance  of  a  case  in  which  the  charge  of  laches  was  not  availa- 
ble as  an  objection  to  a  motion  to  set  aside  an  attachment 232 

Instance  of  a  case  in  which  an  attachment  was  properly 

vacated  upon  the  merits 233 

ATTORNEY — May  look  not  only  to  person  actually  benefited  by- 
services  performed,  but  also  to  person  who  employed  him 283 

Instance  of  a  case  in  which  general  guardian  was  held  liable 

for  services  rendered  for  the  benefit  of  his  ward 283 

See  Security  for  Costs  ;  Service  ;  Undertaking. 

BILL  OF  PARTICULARS— Power  of  court  to  order 253 

May  be  ordered  of  affirmative  defense  or  counter-claim 252 

Must  be  verified  if  pleading  is 252 

Necessity  for  must  be  shown 252 

Motion  for,  of  one  allegation  of  pleading,  not  extended  to 

others  by  service  of  additional  affidavit •. .  274 

When  laches  will  defeat  application  for 99 

Application  for,  is  addressed  wholly  to  the  discretion  of  the 

court,  and  its  granting  depends  upon  the  particular  circumstances 

of  each  case 57 

Not  granted  of  evidence 57 

Particulars  of  matters  which  from  their  nature  are  incapable 

of  exactitude,  not  required 57 

When  denied  because  party  seeking  has  best  means  of  knowl- 
edge       57 

Will  not-  be  granted  of  fraudulent  disposition  of  property 

made    by  assignor,   in  action  to  set  aside  assignment  where 
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assignor  and  assignee  both  joined  in  answer 57 

^lay  be  ordered  in  action  for  obstructing  right  of  way 99 

In  action  for  slander,  maj''  be  required  of  date  when,  place 

where,  and  in  whose  presence  slander  was  uttered 252 

When  required  of  defense  setting  up  barratry  and  attempted 

extortion  as  defense 303 

Plaintiff  in  action  for  personal  injuries  resulting  from  frighten- 
ing of  horse  by  blowing  of  locomotive  whistle  may  be  required 
to  furnish  particulars  as  to  day,  hour  and  place  of  casualty  and 
direction  in  which  he  was  driving,  but  cannot  be  required  to 
furnish  names  of  witnesses 167 

See  Appeal. 

CANAL — The  term  canal,  as  treated  in  its  application  to  each  of 
the  canals  within  the  State,  embraces  all  the  laud  within  the 
blue  lines  and  includes  the  banks  as  well  as  the  prism 420 

Laws  of  1880,  chapter  326, — providing  for  the  sale  of  the  Gen- 
esee Valley  Canal, — construed  and  held  to  authorize  a  sale  of  the 
canal  between  the  two  extreme  points  mentioned  in  the  law 420 

AVhere  the  appropriation  of  land  for  the  purpose  of  a  canal 

was  completed  in  1841,  and  the  appraisal  of  damages  was  made 
pursuant  to  the  statute  of  1843,  the  State  took  the  fee  to  the  land, 
and  it  does  not,  upon  the  abandonment  thereof  revert  to  the  for- 
mer owners 420 

CASE — See  Reference. 

CITY  COURT  OF  NEW  YORK— See  Appeal. 

CODE  OF  CrVTL  PROCEDURE— Where  a  section  of  the  Code  of 
Civil  Procedure  is  limited  so  as  to  apply  only  to  acts  after  a  cer- 
tain date,  an  amendment  of  such  section  is  governed  by  the 
limitation 392 

The  amendment  of  section  1471  of  the  Code  of  Civil  Proced- 
ure applies  only  to  executions  issued  and  sales  made  after  Sep- 
tember 1,  1887 392 

Section  473  contains  the  only  provision  authorizing  the  entry 

of  judgment  affecting  the  property  of  a  defendant  without 
either  actual  or  constructive  service  upon  him,  and  its  provisions 
must  therefore  be  strictly  construed 344 

CONTEMPT — When  one  violating  order  punished  as  for,  although 
it  was  not  served  on  him 71 

When   vacation  of  injunction  order  void,  and,  therefore,  no 

excuse  for  its  violation 71 

AVhat  orders  must  be  personally  served  in  order  to  put  a 

party  in  contempt  for  failing  to  obey  them,  and  what  orders 
need  not  be  so  served 71 

Corporation  may  be  punished  for   contempt  in    violating 


INDEX.  455 

injunction  after  its  managing  agent  has  had  notice  of  the  grant- 
ing thereof 363 

What  matters  inquired  into  on  application  to  punish  for  con- 
tempt      71 

What  would  excuse  disobedience  by  laymen  will  not  excuse 

the  same  disobedience  by  attorney 71 

Commitment  directing  the  payment  of  a  sum  specified,  with 

interest  from  a  date  named,  as  a  fine,  is  sufficiently  specific 195 

Instance  of  a  case  in  which  it  sufficiently  appeared  that  the 

rights  and  remedies  of  a  creditor  of  an  estate  were  wholly 
defeated,  and  that  the  creditor  was  damaged  to  the  entire  amount 
of  his  claim,  by  the  failure  of  an  executor  to  pay  the  same  as 
directed  by  the  sun-ogate 195 

Personal  service  of  injunction  is  prerequisite  to  punishment 

for  criminal  contempt  consisting  of  its  disobedience 71 

CONTRACT — When  tender  of  performance  of  contract  sufficient.   365 

Where  a  contract  for  the  performance  of  work  by  one  party, 

the  other  to  furnish  materials,  provides  for  no  suspension,  a  sus- 
pension can  only  be  had  by  agreement  of  the  parties,  and  where 
it  ceases,  the  one  doing  the  work  has  the  right  to  go  on  at  once, 
and  the  other  is  bound  to  furnish  materials 365 

CORPORATION — See  Contempt;  Injunction;  Service. 

COSTS — The  award  of  costs  upon  appeal,  from  a  decree  of  a  sur- 
rogate refusing  probate'to  a  will  is  in  the  discretion  of  the  appel- 
late court;  but  the  surrogate  may  determine  how  they  shall  be 
paid  in  case  the  appellate  court  fails  to  do  so 408 

Where  a  trial  is  had  at  circuit  after  the  reversal  of  a  surro- 
gate's decree  refusing  probate  to  a  will,  the  award  of  costs  except 
those  of  the  appeal  should  be  made  by  the  surrogate 408 

Where  the  general  term  of  the  supreme  court  directs  a  new 

trial  with  costs  to  abide  the  event,  the  party  defeated  on  the  ap- 
peal, although  finally  successful  in  the  action,  is  not  entitled  to 
such  costs 411 

■ In  an  action  in  equity  for  strict  forecloseure  of  a  deed  alleged 

to  have  been  a  mortgage,  costs  are  in  the  discretion  of  the  court 
before  which  the  final  trial  of  the  action  is  had,  and  an  award  of 
costs  and  disbursements  entitles  the  party  to  whom  they  are 
granted  to  the  costs  of  that  and  of  the  former  trial,  but  not  to 
the  costs  of  the  appeal,  which  depend  upon  the  award  therof 
made  by  the  order  determining  the  appeal 411 

A  direction  in  a  judgment  in  an  equitable  action  giving  costs 

to  a  party  is  equivalent  to  the  statutory  right  thereto  in  what  are 
known  a.s  legal  actions 411 

■ Although  the  award  of  costs  in  an  equitable  action  rests  in  the 

discretion  of  the  court,  the  general  term  on  appeal  will  strike 
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out  a  provision  in  a  judgment  granting  the  costs  to  the  defendant 
•where  the  entire  trial  was  devoted  to  contesting  counter-claim 
pleaded  by  the  defendant  as  to  which  the  plaintiff  was  success- 
ful     388 

Judgment  of  court  of  equity  awarding  costs  is  conclusive  be- 
tween the  parties,  and  cannot  be  (questioned  or  disregarded  col- 
laterally, or  modified  on  appeal  from  an  order  adjusting  them. .   411 

Where  the  return  to  a  writ  of  habeas  c<yrpus  is  demurred  to,  the 

proceedings  are  analogous  to  the  trial  of  an  issue  of  law,  and  a 
similar  trial  fee  is  taxable,  but  as  no  notice  of  trial  or  anything 
resembling  it  is  served  in  such  a  case,  costs  before  notice  of  trial 
should  not  be  allowed , 195 

Where  all  defendants  in  an  action  unite  in  one  answer,  none 

of  them  are  entitled  to  costs  unless  all  are 204 

Order  awarding  should  be  affirmed'  where  it  does  not  appear 

what  items  were  objected  to 399 

What  term  fees  allowed  in  court  of  appeals 125 

Effect  of  amendment  of  offer  of  judgment  on  right  to  costs. .    180 

See  Appeal;  Security  for  Costs. 

Extra  Allowance — Instance  of  case  in  which  allowance  of  five 

per  cent,  not  improperly  granted 283 

Cannot  be  granted  before  amount  upon  which  it  is  to  be  com- 
puted, has  been  determined 340 

COURT  OF  APPEALS— See  Appeal. 

COURT  OF  COMMON  PLEAS— See  Appeal. 

CRIMINAL  LAW — Power  of  court  of  special  sessions  to  punish 
for  violation  of  excise  laws 241 

When  prisoner  cannot  be  remanded  and  case  remitted  to 

court  below  for  resentence  on  reversal  of  judgment 241 

See  Contempt;  Habeas  Corpus. 

DECREE — Instance  of  an  order  directing  an  executor  to  pay  the 
claim  of  a  creditor,  held  to  be  a  decree 195 

See  Judgment. 

DEED — To  support  a  deed  from  a  wife  to  a  husband,  there  must  be 
evidence  not  only  of  the  execution  and  delivery  of  the  deed,  but 
also  of  an  adequate  and  valuable  consideration  therefor,  moving 
to  the  wife  and  inuring  to  her  benefit 216 

Improvements  made  by  a  husband  upon  property  belonging 

to  his  wife  are  not  an  adequate  consideration  for  a  deed  of  such 
property  from  her  to  him 216 

Acknowledgment  is  no  part  of  contract  contained  in 216 

DEFAULT — By  failing  to  plead,  a  defendant  confesses  the  cause 
of  action,,  but  he  does  not  admit  extrinsic  facts  set  forth  in  the 
complaint  upon  which  an  order  of  arrest  may  be  issued  against 
his  person 354 
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DEFENSE— The  defense  that'the  plaintiff  should  have,  but  has  not 

obtained  leave  to  sue  is  waived  by  not  pleading  it 297 

See  Pleading. 

DEFINITIONS — "  Cumulative  Evidence" 311 

"  Decree  " 195 

"  Express  contract  " 19 

"  Implied  contract  " 19 

DISCOVERY — Order  for  inspection  of  books  and  papers  should 
not  be  made  where  inspection  not  demanded  and  refused  before 

making  motion 314 

Instance  of  case   in   which   order  requiring  Inspection  of 

books  was  reversed  without   costs  upon   consent  of  party  to 

inspection  of  a  portion  of  the  books  sought  to  be  examined 314 

DISTRICT  COURT  IN  THE  CITY  OF  NEW  YORK— Justice 
of  district  court  cannot  determine  summary  proceedings  after 
his  term  of  office  has  expired;  and  where  he  does  so,  his  successor 

will  not  be  required  to  issue  a  warrant 47 

Justice  of,  cannot,  after  end  of  his  term  of  office,  finish  the  trial 

cf  a  case  commenced  before  him  before  its  expiration 47 

DIVORCE — See  Contempt;  Habeas  Corpus;  Imprisonment. 
EQUITY — Courts  of  equity  may  give  a  judgment  for  money  on.y, 

where  that  is  all  the  relief  needed 146 

Instance  of  action  held  to  be  equitable  in  its  nature 146 

See  Costs. 

EVIDENCE— What  may  be  proved  by  plaintiff  in  action  against 
members  of  a  limited  copartnership  where  all  are  sued  as  general 

partners 146 

What  is  not  a  failure  of  proof  but  a  mere  variance 130 

What  may  be  given  under  general  denial  in  action  for  slander  138 

Error  in   excluding  material  evidence  of  witnesses  as  to  a 

point  is  not  cured  by  allowing  other  witnesses  to  testify  to  the 

same  point 138 

-^ Judgment  when  conclusive  evidence 146 

— —  In  an  action  upon  a  promissory  note  production  thereof  raises 
presumption  that  amount  thereof  is  due  from  the  maker  to  the 
payee  ;  the  burden  of  proving  want  of  consideration  is  upon  the 

defendant 333 

Where  testimony  taken  de  bene  esse  was  to  the  effect  that 

certain  things  were  "  distinctly  understood,"  it  is  an  error  to 
strike  out  the  words  "  distinctly  understood  "  and  admit  the  evi- 
dence as  thus  amended 304 

Testimony  to  what  a  party  understood  the  contract  between 

himself  and  the  other  party  to  the  action  was,   is  improperly 

admitted  as  being  to  a  conclusion  and  not  to  a  fact 304 

Where  the  evidence  shows  that  a  contract  was  left  with  one  of 
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the  parties  to  an  action,  and  that  it  was  not  signed,  and  there  was 
nothing  to  show  acts  or  words  repudiating  the  contract,  it  is  im- 
proper to  allow  one  of  the  parties  to  answer  the  question  whether, 
when  the  contract  or  paper  was  left  with  him, he  did  not  repudiate  it  204 

In  an  action  to  establish  a  deed  not  produced,  the  credibility 

of  the  testimony  of  the  plaintiff  to  the  execution  and  delivery 
thereof,  not  corroborated  in  any  particular,  is  a  proper  subject 
for  the  judgment  of  the  trial  judge 316 

Where  one  of  the  plaintiffs  in  an  action  testified  to  a  transac- 
tion between  himself,  the  defendant  and  her  deceased  husband, 
it  is  not  error  to  admit  evidence  of  the  defendant  as  to  the  same 
transaction 216 

Where  several  witnesses  for  plaintiff  in  an  action  testify 

that  they  had  seen  a  deed  from  the  defendant  to  her  husband 
then  deceased,  in  a  certain  desk,  it  is  not  error  to  permit  the 
defendant  to  testify  that  there  never  was  such  a  deed  in  her 
desk 316 

Where  a  deed  is  claimed  to  have  been  made  between  a  party 

to  an  action  and  one  then  deceased,  it  is  not  error  to  permit  the 
party  asserted  to  have  made  the  deed  to  testify  that  she  never 
acnowledged  it;  as  an  acknowledgment  is  no  part  of  the  contract 
expressed  in  the  deed 216 

When  not  cumulative 211 

EXAMINATION  OF  PARTY  BEFORE  TRIAL-Should  not, 
of  course,  be  limited  to  affirmative  cause  of  action  or  affirmative 
defense 79 

When  order  limiting^  reviewable  by  court  of  appeals 79 

EXCISE— See  Criminal  Law. 

EXECUTION — Exemption  from,  is  a  creature  of  statute,  and  a 
party  claiming  must  bring  himself  and  his  property  within  the 
exception  of  the  statute 372 

Statute  exempting  pension  from  levy  and  sale  under,  does 

not  extend  to  property  purchased  therewith 372 

Such  property  is  not  exempt  from  lexy  and  sale  under 372 

EXECUTION  AGAINST  THE  PERSON— Cannot  issue  where 
right  to  arrest  depends  upon  extrinsic  facts,  notwithstanding 
such  facts  are  set  forth  in  the  complaint,  unless  an  order  of 
arrest  was  granted  and  executed  in  the  action 350,  354 

Cannot  be  sustained  by  facts  that  order  of  arrest  was  issued 

and  executed,  where  it  was  vacated  on  the  ground  that  the 
complaint  was  insufficient  to  sustain  it,  notwithstanding  the 
complaint  was  subsequently  made  sufficient  for  that  purpose  by 
amendment 350 

Supersedeas  on  ground  of  delay  in  issuing  may  be  denied 

where  such  delay  consented  to 350 
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See  Arrest  ;  Imprisonment. 

EXECUTOR  AND  ADMINISTRATOR— Ancillary  adminis- 
trator is  to  be  treated  in  action  brought  by  him  as  an  admistrator  277 

Objections  to  account  of  executor,  how  made 53 

When  further  objections  may  be  filed 52 

Leave  to  file  further  objections,  when  and  by  whom  granted .     52 

Administratrix  of  deceased  executor  stands  in  place  of  such 

executor  in  regard  to  all  matters  affecting  the  trust  estate 52 

An  executor  who  has  received  moneys,   either  as  such  or  as 

partner  of  deceased,  and  invested  them  for  the  benefit  of  his 
wife,  may  be  examined  upon  his  accounting  in  respect  thereto; 
and  his  administratrix,  upon  her  accounting  with  reference  to 
the  trust  estate,  may  also  be  so  examined 52 

Surrogate  may  order  intermediate  accounting  on   his  own 

motion  and  compel  the  accounting  party  to  submit  to  examina- 
tion, the  same  as  if  objections  were  filed 38 

See  Powers;  Security  for  Costs;  Surrogate's  Court. 

EXEMPTIONS— See  Execution. 

FINDINGS— See  Appeal. 

FORECLOSURE — Time  of  notice  of  application  for  judgment  in 
action  for  may  be  shortened  by  order  to  show  cause 340 

Order  directing  reference  to  compute  amount  due  cannot  also 

provide  that  upon  coming  in  of  referee's  report  it  shall  be  con- 
firmed and  the  plaintiff  shall  have  an  extra  allowance 340 

Effect  of  sale  of  several  parcels  of  land  as  one,  in  proceedings 

for  foreclosure  of  mortgage  by  advertisement,  upon  title 254 

Instance  of  case  in  which  that  done 254 

See  Judicial  Sale. 

FORMER  ADJUDICATION— The  rule  as  to  when  causes  of 
action  are  identical  and  as  to  when  the  determination  in  one  will 
be  a  bar  to  the  second,  stated 146 

An  action  to  hold  the  members  of  a  limited  copartnership  as 

general  partners  and  an  action  to  recover  from  a  special  partner 
moneys  wrongfully  taken  by  him  from  the  firm  are  not  identical, 
and  a  determination  in  one  is  not  a  bar  to  the  other,  notwith- 
standing some  of  the  same  questions  were  litigated  in  each 146 

See  Costs. 

GUARDIAN — Surrogate  may  order  intermediate  accovmting  of 
his  own  motion  and  compel  the  accounting  party  to  submit  to 
examination,  the  same  as  if  objections  were  filed 38 

See  Attorney. 

HABEAS  CORPUS — Proceedings  under,  are  special  proceedings .  241 

How  entitled 241 

District  attorney  not  notified  of  proceedings  under,  when  may 

appeal ' 241 
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Where  return  to  habeas  corpus  is  demurred  to,  the  proceed- 
ings are  analogous  to  the  trial  of  an  issue  of  law 195 

Wliere  plaiutiif  in  an  action  for  divorce,  at  whose  instance  the 

defendant  has  been  imprisoned  for  failing  to  pay  alimon}-,  is 
served  with  notice  of  hearing  of  habeas  carpus,  procured  by  the 
defendant,  and  files  a  return,  a  demurrer  thereto  by  the  relator 
amounts  to  admission  of  the  averments  contained  in  the  plaint- 
iff's papers 28 

Execution  of  process  is  practically  suspended  by  placing  the 

defendant  in  the  custody  of  coimsel,  pending  habeas  corpus  pro- 
ceedings       28 

Where  party  brought  up  on,  is  held  under  mandate  issued  in 

criminal  proceedings,  prisoner  cannot  be  discharged  until  notice 
of  application  for  discharge  has  been  given  district  attorney ....  241 

See  Appeal;  Costs. 

HUSBAND  AND  WIFE— See  Contempt;  Deed. 

IMPRISONMENT — Discharge  from,  on  ground  of  delay  in  issuing 
execution,  denied  where  such  delay  consented  to  and  notes  given 
in  settlement  of  judgment;  but  the  creditor  may  be  required  to 
surrender  and  cancel  the  notes  as  a  condition  to  his  right  to 
maintain  the  execution 350 

Where  defendant  arrested  under  three  commitments,  two  of 

which  were  issued  to  cure  defects  in  that  which  preceded  it, 
the  imprisonment  must  be  deemed  to  commence  at  the  time  the 
defendant  was  taken  into  custody  under  the  first  commitment. . .     28 

Section  111  of  the  Code   of   Civil    Procedure, — limiting  the 

term  of  imprisonment  in  civil  actions, — applies  to  cases  wliere 
defendant  in  action  for  divorce  has  been  committed  for  con- 
tempt in  failing  to  pay  alimony 28- 

The  time  during  which  one  imprisoned  for  contempt  in  fail- 
ing to  pay  alimony  is  in  the  custody  of  his  counsel  pending 
habeas  corpus  proceedings  is  not  a  part  of  the  time  his  imprison- 
ment is  limited  by  the  Code  of  Civil  Procedure,  section  111 ...  .     28 

Actual  detention  within  the  prison  walls  for  six  months  is 

what  is  contemplated  by  the  Code  of  Civil  Procedure,  section 
111,  where  defendant  is  committed  for  contempt  in  failing  to 
pay  alimony,  amoimting  to  over  f  500,  and  no  merely  construc- 
tive confinement  can  be  taken  into  account 28 

See  Arrest;  Execution  against  the  Person. 

INFANT — See  Attorney. 

INJUNCTION — Service  on  superintendent  of  division  of  railway  is 
sufl3cient  to  bind  the  corporation 262 

Corporation  is  bound  by,  after  its  managing  agent  has  notice 

of  the  granting  thereof,  notwithstanding  there  has  not  been 
strict  service  thereof 263 
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When  properly  granted  to   prevent   transfer  by  fraudulent 

assignee  pending  judgment  creditor's  action 377 

"*"   When  vacation  of  injunction  order  void  and,  therefore,  no 

excuse  for  its  violation '^^ 

May  be  granted  in  an  action  pending  in  the  supreme  court 

in  the  first  department  restraining  proceedings  in  another  action 

pending  in  the  same  court  in  the  second  department 71 

Instance  of  an  injunction  order,  the  vacation  of  which  was 

held  to  be  void "^^ 

See  Contempt. 

INSPECTION— See  Discovery. 

INTERPLEADER— Instance  of  a  case  in  which  interpleader  was 

properly  ordered  on  motion 269 

Where  one  party  claims  a  part  of  a  debt  and  others  claim  the 

whole  of  it,  interpleader  may  be  ordered;  but  provision  should 
be  made  for  the  payment  to  the  parties  claiming  all,  of  the  por- 
tion not  claimed  by  the  other 269 

JUDGMENTS — When  interlocutory  should  be  entered  after  deter- 
mination of  demurrer 141 

Form  of  final,  in. action  to  foreclose  mechanic's  lien 141 

Evidence  upon  which  judgment  by  default  where  summons 

upon  resident  of  State  was  served  by  publication  is  entered,  is 

sufficient  if  it  satisfies  the  court 45 

A  judgment  is  a  contract,  in  an  action  upon  which  the  judg- 
ment creditor  is  entitled  to  such  remedies  only  as  are  authorized 

in  actions  on  contract 19 

A  cause  of  action,  whether  in  tort  or  upon  contract,  becomes 

merged  in  a  judgment  recovered  thereon 19 

Whether  final  judgment  entered  upon  failure  to  answer  over, 

as  permitted  by  interlocutory,  judgment,  is  a  judgment  by  default, 

qwny  f 1 '" 

When  final  judgment  should  be  set  aside  because  direction  in 

interlocutory  judgment  to  settle  form  thereof  was  disregarded. .   176 

What  is  not  a  compliance  with  such  a  direction 176 

Dismissal  of  action  upon  merits  should  not  be  ordered  where 

plaintiff  offered  no  evidence  in  support  of  his  case  but  merely 

permitted  a  dismissal  and  contested  a  counter-claim 388 

In  equitable  actions  is  as  conclusive  as  to  award  of  costs  as  it 

is  to  any  other  fact  determined  thereby 411 

When  and  how  far  final  and  conclusive 146 

See  AccoxjNTrNG;  Attachment;  Decree;  Limitations  to 

Actions;  Offer  of  Judgment. 
JUDGMENT  CREDITOR'S  ACTION— Fact  that  debtor  has  prop- 
erty out  of  which  judgment  could  be  collected  is  no  defense  to.  377 
When  injunction  restraining  transfer  of  property  pending 
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properly  grantea 877 

See  Appeal. 

JUDICIAL  SALE — Title  purchased  at,  how  determined 88 

Purchaser  at,  cannot  demand  perfect  and  unincumbered  title 

unless  terms  of  sale  call  therefor 88 

Purchaser  at,  not  entitled  to  rent  of  premises  between  time  of 

purchase  and  time  of  delivery  of  deeds 88 

Water  tax,  when  should  be  paid  by  vendor 88 

JURISDICTION — Attachment  not  necessary  to  conferring  of, 
upon  resident  of  State  served  by  publication 45 

JUSTICE'S  COURT — Party  to  action  in,  may  appear  by  person 
who  is  not  attorney  and  who  is  a  minor 110 

The  rule  as  to  who  may  appear  for  parties  in  justice's  court, 

stated 110 

Objection  to  attorney's  want  of  authority  to  appear  is  waived 

by  not  taking  it  at  time  appearance  is  tendered 110 

See  DisTKicT  Court  in  City  of  New  York. 

LACHES — See  Attachment-;  Bill  of  Particulaks. 

LEAVE  TO  SUE— See  Pleading. 

LIMITATIONS  TO  ACTION— An  action  upon  a  judgment  must 
be  brought  within  twenty  years  after  its  recovery;  the  ten  yeare 
statute  of  limitation  does  not  apply  thereto 297 

Action  for  loss  of  services  and  society  of  plaintiff's  wife  result- 
ing from  personal  injuries  received  by  her  through  defendant's 
negligence,  is,  as  to  the  loss  of  services,  an  action  for  injury  to 
property,  barred  at  the  end  of  six  years;  and,  as  to  the  loss  of  soci- 
ety, an  action  for  personal  injuries,  resulting  from  negligence, 
barred  in  three  years 248 

"Where  a  case  of  action  in  favor  of  the  people  to  recover  pos- 
session of  real  property  accrued  prior  to  July  1,  1848,  the  statute 
of  limitations  contained  in  the  revised  statutes  applies,  and  the 
cause  of  action  is  barred  at  the  end  of  twenty  years  from  time 
that  such  right  or  title  accrued,  unless  the  people,  or  those  from 
whom  they  claim,  have  received  the  rents  and  profits  of  such 
realty,  or  some  part  thereof,  within  the  space  of  twenty  years. . .  420 

Although  the  doctrine  of  adverse  possession  is  not  applicable 

to  the  people,  possession  of  one  claiming  title  thereto,  to  render 
the  statute  of  limitation  effectual  as  a  bar,  must  be  hostile;  other- 
wise the  people  may  have  been  deemed  to  have  received  the  rents 
and  profits,  and,  for  the  purpose  of  remedy,  are  deemed  to  have 
received  the  rents  and  profits  of  their  unoccupied  land 420 

The  banks  of  a  canal  operated  by  the  people  of  a  State  are  so 

far  a  part  thereof  that  they  are  deemed  to  be  in  possession  of  the 
people  while  the  canal  is  being  so  operated,  notwithstanding  a 
portion  thereof  is  fenced  in  and  occupied  by  another  person  under 
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claim  and  color  of  title,  where  the  construction  and  operation 
of  the  canal  are  not  impaired  by  such  use  and  occupation  of  the 
banks 420 

MANDAMUS — Will  not  issue  to  compel  justice  of  a  district  court 
to  issue  warrant  upon  judgment  in  summary  proceedings  where 
case  was  decided  by  his  predecessor  after  his  term  of  otfice  had 
expired 47 

MECHANIC'S  LIEN — Form  of  judgment  in  action  to  foreclose. .   141 

MESNE  PROFITS— See  Accounting. 

MISNOMER — Effect  of  service  of  summons  upon  persons  not 
named  as  defendant 37 

MORTGAGE— See  Jxidicial  Sale. 

MOTION — Provision  of  section  780  of  the  Code  of  Civil  Procedure 
for  granting  of  order  to  show  cause  returnable  in  less  than  eight 
days,  applies  to  all  cases  in  which  eight  days  or  a  greater  time  is 
fixed  by  statute • 340 

New  ground  for  relief  cannot  be  injected  into,  by  service  of 

affidavit  setting  it  forth 274 

NEGLIGENCE— See  Bill  of  Particulabs. 

NEW  TRIAL— Newly  discovered    evidence,  when   cumulative ; 

911 

instance "^^^ 

Rule  that  newly  discovered  evidence  will  not  warrant  new 

trial  where  it  is  cumulative,  should  not  be  extended  to  cases  not 

falling  directly  within  its  language 211 

NOTICE  OF  ENTRY — Instance  of,  held  sufficient 360 

May  be  indorsed  upon  copy  of  order  or  judgment  served 

therewith,  and,  if  the  papers  taken  as  a  whole,  contain  the  name 
and  address  of  the  person  serving  them  there  is  a  sufficient  com- 
pliance with  Rule  2.  of  the  General  Rules  of  Practice 360 

OFFER  OF  JUDGMENT— Cannot,  it  seems,  be  amended  nunc 

pro  tunc  except  as  condition  of  granting  favor 130 

When  amendment  may  be  allowed  as  condition  of  grantmg 

.  130 

favor 

Effect  of  amendment  on  right  to  costs •  •  •  •   130 

ORDER— When  order  extending  time  to  plead  may  not  be  disre- 
garded for  want  of  affidavit  of  merits 1 

ORDER  OF  ARREST— See  Arkkst;  Exkcution  against  the 
Person. 

ORDER  TO  SHOW  CAUSE— See  Foreclosure  ;  Motion. 

PARTIES  TO  ACTION— Persons  who  independently  of  each 
other  have  sold  goods  to  certain  parties  cannot  unite  as  plaint- 
iffs in  an  action  to  recover  the  value  of  such  goods  from  the 
vendees  and  others,  on  the  ground  that  the  defendants  had  con- 
spired together  to  fraudulently  obtain  the  goods 320,  328 
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— —  The  application  to  legal  actions  of  the  rule  that  in  equity 
actions  all  persons  interested  in  obtaining  the  same  relief  may  be 
joined  as  plaintiffs,  stated 320 

Several  judgment  creditors  cannot  unite  in  actions  to  recover 

aggregate  amount  of  their  judgments  from  firms  to  which  they 
sold  goods  and  third  parties,  on  the  ground  that  the  defendants 
united  in  a  conspiracy  to  obtain  the  goods  by  false  and  fraudu- 
lent representations 328 

Objection   that  there  is  a  defect  of,    must    be    taken   by 

demurrer  if  it  appears  upon  face  of  complaint 365 

Where  it  appears  that  a  person  should  have  been  made  party 

plaintiff  if  living,  the  complaint  is  demurrable  for  a  defect  of 
parties,  notwithstanding  the  fact  that  such  person  is  living  does 
not  appear 365 

PARTNERSHIP — See  Executor  and  Administbator;  Former 
Adjudication. 

PLEADINGr — When  order  extending  time  to  plead  cannot  be  disre- 
garded for  want  of  affidavit  of  merits 1 

When  extension  of  time  to  plead  contained  in  order  requir- 
ing security  for  costs  cannot  be  disregarded  for  non-service  of 
papers 1 

What  is  not  a  failure  of  proof,  but  a  mere  variance 130 

See  Bill  of  Particulars  ;  Parties  to  Action. 

Amendment.     Instance  of  action  in  which  case  on  appeal  was 

settled  after  the  referee's  death  as  though  pleadings  had  been 
actually  amended,  where  it  appeared  that  the  referee  had 
decided  to  allow  the  amendment 283 

Acceptance  of  amended  pleading  after  time  for  serving  it 

has  expired,  waives  any  irregularity  in  such  service 7 

When  may  be  amended  to  conform  to  proof 130 

When  title  to  action  may  be  amended  by  substituting  name 

of  president  of  unincorporated  association  in  place  of  its  name. .   126 

Complaint — Where  improper  service  of  complaint  is  cured  by 

retaining  same,  and  an  answer  thereto  not  properly  subscribed, 
is  served  and  returned  because  of  such  lack  of  subscription,  and 
motion  is  made  for  judgment,  the  motion  should  be  granted 
either  absolutely  or  with  leave  to  serve  an  answer 7 

A  general  certainty  sufficient  in  pleading  in  equity 57 

A  mere  general  charge  of  fraud  is  insufficient  in  an  action 

to  set  aside  a  general  assignment  on  that  ground,  but  it  is  not 
necessary  that  the  particular  facts  and  circumstances  constituting 
the  fraud  should  be  minutely  charged 57 

Complaint,  whether  at  law  or  in  equity,  should  not  be  incum- 
bered with  all  the  matters  of  evidence  which  the  plaintiff  intends 
to  introduce 57 
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Instance  of  complaint  in  action  in  equity  to  restrain  interfer- 
ence with  trustees'  proceedings  for  an  accounting  in  the  surro- 
gate's court,  and  to  compel  disclosure  of  facts  upon  which  the 

defendant  claims  released  is  invalid,  held  sufficient 64 

Instance  of  a  complaint  upon  a  promissory  note  held  suffi- 
cient   438 

In  an  action  upon  promissory  note  allegation  that  the  amount 

thereof  is  due  and  owing  to  the  plaintiff  is  equivalent  to  an  allega- 
tion that  that  sum  is  due  and  owing  from  defendant  to  plaintiff.  438 

Where  a  complaint,  after  setting  forth  a  copy  of  a  promissory 

note  made  by  Charles  G.  Wolff  and  Company  to  the  order  of 
themselves,  contained  the  words,  "  endorsed  Charles  G.  Wolff  & 
Co.,"  such  words  are  equivalent  to  an  averment  that  the  said  note 
was  indorsed  by  the  said  Charles  G.  Wolff  &  Co.,  the  makers  and 

payees 4*° 

In  an  action  upon  a  promissory  note  payable  to  the  order  of 

the  maker  and  by  him  indorsed,  it  is  not  necessary  for  the  holder 
to  allege  or  prove,  in  an  action  against  the  maker,  the  transfers 

through  which  he  derived  his  title 438 

Form  of  relief  demanded  in  complaint,  when  immaterial 146 

Setting  forth  extrinsic  facts  upon  which  order  of  arrest  is  sought 

in,  does  not  change  action  to  one  in  tort 350,  854 

When  allegation  of  conversion  mere  surplusage 354 

Answer —  Defenses  in  the  nature  of  confession  and  avoid- 
ance must  be  specially  pleaded  and  cannot  be  proven  under 

general  denial 204 

.  What  cannot  be  proven  under  general  denial,  in  action  for 

goods  sold  and  delivered 304 

In  an  action  against  copartners  for  goods  sold  and  delivered, 

one  of  them  cannot,  under  a  general  denial,  prove  that  the  goods 
were  purchased  by  his  copartner  for  speculative  purposes  entirely 

outside  of  the  firm  business 204 

A  verified  answer  containing  a  general  denial  cannot  be 

stricken  out  as  sham 234 

Jt  seems,  that  an  answer  containing  an  affirmative  defense  in 

avoidance  may,  if  shown  to  be  false,  be  stricken  out  as  sham. . .   334 

A  corporate  defendant  may  deny  a  cause  of  action  set  up  in  a 

complaint,  upon  information  and  belief 334 

In  an  action  against  a  corporation  upon  a  judgment  recovered 

in  a  court  of  another  State,  an  answer  consisting  of  a  general 
denial  upon  information  and  belief  cannot  be  stricken  out  as 

sham 234 

Pendency  of  another  action  cannot  be  taken  advantage  of  by 

answer  where  objection  appears  on  face  of  complaint 106 

When  such  objection  waived 106 
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An  answer  to  an  amended  complaint  not  subscribed  by  the 

defendant's  Attorney  is  defective  and  properly  returned  for  that 
reason 7 

Defense  that  leave  to  sue  should  have  been  but  was  not 

obtained,  must  be  pleaded 297 

Partial  defense  must  be  expressly  stated  to  be  such 248 

Defect  of  parties  plaintiff  cannot  be  taken  advantage  of  by 

answer  where  it  appears  upon  face  of  complaint 365 

Denials  of  material  allegations  of  complaint  may  be  "upon 

information  and  belief  " 443 

It  seems,  that  three  forms  of  denials  are  permissible  in  an  an- 
swer, viz.  :  (1)  direct  and  positive  denials  (3)  denials  upon  infor- 
mation and  belief  ;  and  (3)  denial  of  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief 443 

Section  524  of  the  Code  of  Civil  Procedure, — determining  the 

effect  of  verification  to  pleadings, — applies  to  all  pleadings,  to 
answers  as  well  as  to  complaints,  and  to  denials  as  well  as  to 
affirmative  defenses  and  counter-claims 443 

What  evidence  may  be  given  under  general  denial 138 

Demurrer — Objection  that  there  is  a  defect  of  parties  plaiut- 

ill,  if  it  appears  in  the  complaint,  must  be  taken  by  demurrer. . .   365 

If  it  appears  from  complaint  that  a  party  should  have  been 

made  a  party  plaintiff  if  living,  a  demurrer  thereto  lies  for  a 
defect  of  parties  notwithstanding  it  does  not  appear  whether 
such  person  is  or  is  not  living 365 

When  pendency  of  another  action  for  some  cause  must  be  taken 

advantage  of  by 106 

Answer  to  entire  complaint  which  is  good  only  as  to  part 

thereof  is  properly  demurred  to  as  insufficient 248 

Right  to  have  complaint  dismissed  as  to  all  except  one  plaint- 

.  Jiff,  not  m-ged  on  argument  of  demurrer,  cannot  for  first  time  be 
Tieard  on  appeal 320 

When  interlocutory  judgment  should  be  entered  upon  deter- 
mination of 141 

When  time  to  amend  or  plead  over  after  determination  of, 

begins  to  run 141 

See  JtrDGMENT. 

Supplemental — Cause  of  action  cannot  be  established  by  sup- 
plemental complaint,  where  none  existed  at  commencement  of 
action 293 

Case  in  which  motion  for  leave  to  serve  supplemental  com- 
plaint inaction  for  malicious  prosecution  was  properly  denied. .   293 

What  judgments  may  be  set  up  by  supplemental  complaint..  293 

Granting  of  leave  to  serve  supplemental  complaint  is  discre- 
tionary    187 

See  Appeal. 
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Verification — When,  to  answer,  may  be  omitted  in  action  for 


libel. 


3 


May  be  omitted  whenever  party  would  be  privileged  from 

testifying •       ^ 

Where  several  parties  join  in  an  answer,  and  one  of  them  is 

privileged  from  testifying,  the  verification  may  be  omitted 3 

POWERS Where  a  power  of  sale  is  given  to   two   executors 

jointly  by  a  will  providing  that  one  shall  not  exercise  it  without 
the  consent  and  co-operation  of  the  other,  one  cannot  exercise 
the  power,  notwithstanding  the  other  person  named  as  executor 
fails  to  qualify ^ 286 

A  testator  conferring  a  power  of  sale  has  the  legal  right  to 

shape  the  power  and  to  declare  who, and  who  only, shall  exercise  it.  286 

PRINCIPAL  AM)  AGENT— The  rule  as  to  who  may  act  as 
attorney  in  fact  or  agent,  stated llO 

PUBLICATION— See  Jurisdiction  ;  Servick. 

REAL  PROPERTY— Vendee  will  be  relieved  from  contract  to 
purchase,  where  there  is  reasonable  doubt  as  to  vendor's  title, 
and  may  recover  expense  of  examining  title,  and  making  survey .   254 

When  specific  performance   of  contract  to    purchase,   not 

decreed *^* 

Where  there  is  reasonable  doubt  as  to  title  of  vendor,  vendee 

will  not  be  compelled  to  complete  purchase,  and  may  recover 

back  deposit  and  value  of  attorney's  services  in  examining  title 

344 
to  property "^" 

See  Judicial  Sale. 

RECEIVER— Is  a  trustee  of  an  express  trust , 172 

See  Security  fob  Costs. 

REFERENCE— Order  appointing  referee  to  compute  amount  due 
in  action  for  foreclosure  cannot  also  provide  that  upon  coming 
in  of  his  report  it  be  confirmed 340 

On  settlement  of  case  after  death  of  referee,  court  may  prop- 
erly settle  it  as  though  amendment  to  pleadmg,  which  referee 
iniended  to  allow  had  actually  been  made 283 

Conclusions  of  referee  cannot  be  sustained  on  appeal  unless 

his  findings  support  them 2^2 

Where  a  referee's  report  is  confirmed  upon  motion,  and  at 

the  same  time  a  motion  to  set  it  aside  is  heard  and  denied,  it  is 
proper  practice  to  thereafter  prepare  a  case,  have  it  settled,  and 
move  thereon  to  set  aside  the  report,  and  an  appeal  will  lie  from 

the  order  thereupon  made ^^2 

See  Appeal. 

REPLEVIN — An  action  may  be  maintained  to  recover  the  plaint- 
iff's own  negotiable  note  before  it  is  paid,  the  same  as  to 
recover  any  other  chattel 3^" 
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In  such  an  action,  the  fact  that  the  note  has  not  been  trans- 
ferred, and  is  not  held  by  a  bona  fide  holder,  is  no  defense 886 

RES  ADJUDICATA— See  Former  Adjudicatiok. 

REVIVAL  OF  ACTION — Court  may  order  severance  of  action 
upon  joint  and  several  demand  upon  reviving  it  against  the 
administrator  of  one  of  the  parties,  but  it  cannot  do  so  where 
the  demand  sued  upon  is  joint  only;  and  where  a  complaint  sets 
forth  a  joint  cause  of  action  and  also  a  several  one,  it  is  a  proper 
exercise  of  discretion  to  deny  a  severance  as  to  the  latter 435 

SUBSCRIPTION — When  papers  contain  sulBcient  subscription  of 
name  and  address  of  attorney 360 

SECURITY  FOR  COSTS— Ancillary  administrator  cannot  be 
required  to  give  as  non-resident  where  he  is  a  resident,  notwith- 
standing the  administrator  and  heirs  are  non-residents 277 

When  motion  to  require  administrator  to  give,  properly  denied.  277 

. General  rule  as  to  securing  costs,  stated 277 

Receiver  in  supplementary  proceedings,  when  plaintiff  in  an 

action,  may  be  required  to  give 172 

May  be  required  on  appeal  as  to  costs  thereof,  where  right  to 

require  for  costs  of  the  action  is  lost  by  laches 172 

Right  to,  on  ground  of  non-residence,  is   lost  by  failure  to 

move  therefor,  until  after  service  of  answer 384 

Moving  party  should  excuse  laches  where  they  appear  from 

his  moving  papers 384 

Laches  is  reason  for  denying  motion  for 173 

Penalty  for  failure  to  furnish 172 

What  may  be  considered  on  motion  to  require  a  receiver  to 

give 172 

Additional  security  may  be  required  where  deposit  has  been 

made 9 

Undertaking  given  as,  is  binding,  although  the  surety  thereon 

is  plaintiff's  attorney 15 

It  is  not  necessary  that  the  plaintiff  join  in  an  undertaking 

given  as 15 

An  undertaking,   signed  by  one  surety,  who  is  the  attorney 

for  the  plaintiff,  suffices,  and  is  valid  if  not  objected  to;  and  the 
attorney  only  incurs  the  liability  which  legally  attaches  to  the 
obligation  he  has  signed 15 

Attorney  for  non-resident  plaintiff  who  has  not  given  security 

is  liable  for  costs,  whether  he  was  the  plaintiff's  attorney  at  the 
commencement  of  the  action  or  became  such  subsequently 114 

The  only  way  in  which  an  attorney  for  a  non-resident  plaint- 
iff can  be  relieved  from  liability  for  costs,  is  by  seeing  to  it  that 
his  cli«nt  gives  seciurity 114 
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Where  undertaking  as,  has  been  given,  proceedings  to  compel 

plaintiff's  attorney  to  pay  costs  cannot  be  taken 15 

SENTENCE— See  Criminal  Law. 

SERVICE — Service  of  papers  upon  an  attorney  cannot  be  made 
by  throwing  them  into  his  oflace  through  the  open  transom  over 
the  entrance  door  thereof,  and  where  that  is  done  there  is  no 

service  unless  the  attorney  actually  receives  the  papers 290 

Superintendent  of  a  division  of  a  railroad  is  a  managing  agent 

of  the  corporation,  and  service  of  a  summons  or  injunction  on 

him  is  sufficient •  •   263 

When  irregular,  because  made  upon  non-resident  while  attend- 
ing court  as  a  witness 406 

. An  order  directing  that  unless  an  infant  defendant  in  an 

action  procure  the  appointment  of  a  guardian  ad  litem,  a  person 
named  therein  shall  be  such  guardian  must  be  served  within  the 
State;  service  thereof  without  the  State  is  void  and  renders  all 

proceedings  taken  thereunder  invalid 344 

Instance  of  a  case  in  which  an  order  directing  the  appoint- 
ment of  a  guardian  ad  litem  for  an  infant  defendant  in  case  he 
failed  to  have  one  appointed  was  improperly  served  without  the 

State  and  the  court,  therefore,  never  acquired  jurisdiction 344 

What  facts  sufficient  to  confer  jurisdiction  to  make  order  for 

service  by  publication 88 

When  determination  of  judge  ordering  service  by  publica- 
tion, that  defendant  is  non-resident,  is  conclusive 88 

Not  necessary  to  present  original  verified  complaint  to  justice 

upon  application  for  order  for  service  by  publication,  where 
copy  is  presented  with  affidavit  that  original  complaint  duly  veri- 
fied has  been  filed 45 

There  is  jurisdiction  to  grant  application  for  service  of  sum- 
mons by  publication  where  the  evidence  that  a  defendant  has 
departed  from  the  State  with  intent  to  defraud  his  creditors,  is 
slight,  and  not  conclusive  if  it  is  sufficient   to   call  for  judicial 

judgment 45 

SHERIFF'S  CERTIFICATE  OF  SALE— Party  claiming  title 

under  must  show  judgment  and  execution  thereon 393 

Where  sheriff's  sale  took  place  prior  to  the  amendment  of 

Code  of  Civil  Procedure,  section  1471,  in  1886,  a  recital  therein 
of  the  issuance  of  an  execution  is  not  "prima  facie  evidence 

thereof 393 

SLANDER— See  Evidence;  Pleading. 

SPECIFIC  PERFORMANCE— When,  of  contract  to  purchase  real 

estate  not  decreed 854 

STATUTE— See  Canal;  Code  op  Civil  Procedure. 
SUBROGATION— See  Revival  of  Action. 
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SUMMAKY  PROCEEDINGS— Cannot  be  continued  by  justice 
of  district  court  in  tlie  city  of  New  York,  after  his  term  of 
ofBce  has  expired 47 

SUMMONS — When  title  to  action  may  be  amended  by  substitut- 
ing name  of  president  of  unincorporated  association  in  place  of 
its  name 126 

Effect  of  service  of  summons  upon  person  not  named  as  de- 
fendant, and  his  appearance 37 

See  Misnomer;  Service. 

SUPERSEDEAS — See  Execution  against  the  Person. 

SURETY  COMPANY— See  Appeal. 

SURROGATE'S  COURT— Upon  settlement  of  accounts  of  testa- 
mentary trustee,  the  surrogate  has  not  jurisdiction  to  pass  upon 
the  validity  of  a  release,  executed  by  a  legatee  of  his  share  and 
interest  in  the  estate.  The  same  rule  applies  in  the  case  of  testa- 
mentary trustees  as  in  the  case  of  an  executor 64 

Petition  for  sale  of  decedent's  real  property  need  not  show- 
precise  date  of  issuing  letters  testamentary,  if  it  states  that  they 
were  issued  within  three  years 357 

Petition  for  sale  of  decedent's  real  property  for  payment  of 

debts  need  not  show  that  there  is  not  a  valid  power  of  sale  for 
that  purpose  if  that  fact  appears  from  will  of  decedent 357 

Where  a  decedent  acquired  real  property  subject  to  a  mortgage, 

the  mortgagee  is  neither  a  necessary  or  a  proper  party  to  a  pro- 
ceeding for  the  sale  of  decedent's  interest  therein  for  the  pay- 
ment of  debts 357 

Proceedings  for  sale  of  decedent's  real  property  for  payment 

of  debts  affect  only  his  interest  therein  at  time  of  his  death,  and 
it  is  not  necessary  to  inquire  therein  whether  his  estate  has 
acquired  another  interest  after  his  death 357 

Instance  of  an  order  committing  an  executor  for  contempt  held 

to  be  in  proper  form  and  sufficient 195 

Instance  of  case  in  which  motion  to  set  aside  order  directing 

payment  by  executor  of  claim  of  creditor,  and  that  she  be  allowed 

to  account,  was  not  improperly  denied 195 

Instance  of  an  order  directing  an  executor  to  pay  the  claim 

of  a  creditor  held  to  be  a  decree 195 

See  Costs. 

TERMS  OF  SALE — Rights  and  obligations  of  purchaser  at  judi- 
cial sale  depend  upon,  and  not  upon  oral  declarations  of  auc- 
tioneer       88 

TORT — Is  merged  in  judgment 19 

TRIAL — Action  cannot  be  tried  as  one  at  law,  where  the  cause  of 
action  is  equitable  in  its  nature,  merely  because  the  complaint 
demands  a  money  judgment 146 
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When  trial  by  court  proper,  although  complaint  demands 

money  judgment 146 

Dismissal  of  complaint,  when  should  not  be  upon  the  merits.   388 

Where  a  judge  has  properly  charged  the  law  he  is  not  required 

to  repeat  the  same,  in  order  to  comply  with  a  request  contain- 
ing different  language 36 

See  Reference. 

TRUSTEE — Sun-ogate  may  order  intermediate  accounting  on  his 
own  motion  and  compel  the  accounting  party  to  submit  to 
examination  the  same  as  if  objections  were  filed 38 

Upon  the  settlement  of  the  accounts  of  a  testamentary  trustee 

the  surrogate  has  not  jurisdiction  to  pass  upon  the  validity  of  a 
release  executed  by  a  legatee  of  his  share  and  interest  in  the  estate    64 

UNDERTAKUfQ — An  undertaking  is  not  void  because  signed 
by  an  attorney  as  surety 15 

See  Appeal;  Arrest. 

UNINCORPORATED  ASSOCIATION— How  sued 126 

When  title  to  action  may  be  amended  by  substituting  name 

of  president  of  unincorporated  association  in  place  of  its  name.  126 

WAIVER — It  seems,  that  an  appeal  from  a  judgment  is  a  waiver 
of  the  right  to  move  to  set  it  aside  as  irregular 176 

See  Appeal;  Attachment;  Security  for  Costs. 

WELL — Where,  after  reversal  of  decree  of  surrogate  refusing  pro- 
bate to  will,  a  trial  is  had  at  circuit,  the  verdict  should  be  certi- 
fied to  the  surrogate  for  action  thereon,  and  the  circuit  court  can 
not  make  an  order  for  judgment  and  costs  thereon.  It  has  noth- 
ing to  do  with  the  decree  of  probate  or  with  the  granting  of 
costs 408 
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